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AGENT. 


§ 158. Fire.— Power of.—The power of a general agent to re- 
ceive notice of other insurance, to indorse consent, and issue po- 
licies, includes the power to waive strict compliance with the 
terms of the contract. The power of such agent is plenary as 
to the terms and conditions of the contract, and he may make 
such memoranda and indorsements modifying the general provi- 
sions, and even inconsistent with them, as in his discretion may 
seem proper. 

Gloucester Mfg. Co. vs. Howard Fire Ins. Co., 5 Gray, 498 ; Pitney vs. 
Glen’s Falls Ins. Co, Com, A., 1875 ; May on Ins., 3 129-143; Ins. Co. vs. 
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Wilkinson, 13 Wall., 222; Thompson vs. St: Louis Mut. Life Ins. Co., 2 
Ins. L. J., 422 ; Peck vs. New London Mut. Ins. Co., 22 Conn., 575; Van 
Bories vs. U. S. Life Ins. Co., 8 Bush., (Ky.,) 183 ; May on Ins., 3370, and 
cases cited. 


Pechner vs. Phoenix Ins. Co. 
Rep’d Jour’l, p. 782. N.Y. C. A. 


§ 159. Fire.—Right to Investigate a Fire.—Responsibility of 
Company for Criminal Proceedings by.—Agents have an implied 
right to investigate concerning the incendiary origin of a loss, 
and the exercise of such a right is binding on the company. 
But agents acting simply in their general employment as ad- 
justers have no right to commence criminal proceedings unless 
authorized by the companies, and the companies will not be 
bound by such act unless authorized or subsequently indorsed 
“by them. 

Norman vs. Ins. Co. 

Rep’d Jour’l, p. 827. U.S. C. C. 8. D. Inn. 


BY-LAWS. 


§ 160. Fire.—Knowledge of Insured.—One previously insured 
in the same mutual company is chargeable with notice of its by- 
laws and business conditions. 


Angel 2 146 ; Mitchell vs. Ins. Co., 51 Penn. St., 402; Simeral vs. Ins. 
Co., 18 Iowa, 319 ; Coles vs. Ins. Co., ib., 425. 


Fuller vs. Madison Mut. Ins. Co. 
Rep’d Jour’l, p. 841. . Wis. 8. C. 


CHARTER. 


§ 161. Lire.—Repeal of by Legislatuve—In the case of a char- 
ter subject to amendment or repeal, Held, that one department 
of the government is bound to presume that another has acted 
rightly, and the right of the judiciary to declare a statute void 
will not be exercised without the clearest proof. 

Erie R. R. Co. vs. Casey, Penn., 217. 

If no power of repeal is reserved none can be exercised, but 


where the charter is subject to repeal without restrictions, the 
legislature may exercise its power summarily, and such action 
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will not be subject to judicial review unless so wantonly exercised 
as to violate the principles of natural justice. 

Loan Ass. vs. Topeka, 20 Wall., 663. Cases of Erie R. R. Co. vs. Casey, 
26 Penn. St., 287; Commonwealth vs. Pittsburgh, 58 Penn. St., 46; Al- 
len vs. McHeen, 1 Sumner, 276, distinguished. 

The finding of a court, under direction of a general statute, 
adverse to a petition for the appointment of a trustee, on the 
ground of insolvency, does not debar the legislature from taking 
action on the same grounds. The legislature cannot so direct 
the disposal of the assets as to impair the obligations of the 
contracts. 

Curran vs. State of Arkansas, 15 How., 312. 

The legislature has the right to appoint a trustee to administer 
the affairs of a corporation whose charter is repealed. 


Curran vs. State of Arkansas, supra. 
The legislature has the right to state the reasons which led to 


the repeal, and the statement of such reasons, like the repeal, is 
a legislative, not a judicial act. 


Elmendorf vs. Carmichael, 3 Littell, 472; and Parmalee vs. Thomson, 
7 Hill, 80, distinguished. 


The legislature enacted that the charter should be repealed, 
provided an event did not occur in the future, and the occurrence 
of this event was to be judged by an officer and designated com- 
mittee. Held, that this is not a delegation of the power to re- 
peal. It is a law in presenti to take effect in futuro. 

Barlow vs. Himrod, 8 N. Y., 483. 


The legislature has the power, without a repeal of the charter, 
to place the assets in the hands of an officer of the State as cus- 
todian, pending an investigation. 

English vs. N. H. & Northampton Co., 52 Conn., 243 ; Commissioners, 
etc., vs. Holyoke Water-power Co., 104 Mass., 446. 

It is not necessary that a resolution for this purpose should be 
styled an amendment. 

Bishop vs. Brainerd, 28 Conn., 298. 


An act empowering the custodian simply to hold the assets 
and pay them back or else dispose of them subject to the gen- 
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eral statute for the dissolution of such insolvent corporations, is 
not unconstitutional or deserving of judicial censure. 


Lathrop, etc. vs. Commissioner Stedman. 
Rep’d Jour’|, p. 829. 


CONTRACT. 


~ $162. Fire.— What Constitutes—An application when ac- 
cepted does not itself constitute the binding contract between — 
the parties exclusive of the policy. The application and ac- 
ceptance constitutes an inchoate and executory contract, exe- 
cuted and completed by the policy. .- 

Angel on Ins, 7 22: May on Ins., 3 44, 159, 168; Kolmer vs. Ins, Co., 1 
Wash., 93; McCulloch vs. Ins. Co., 1 Pick., 278; Perkins vs. Ins. Co., 4 
Cowen, 645; Lightbody vs. Ins. Co., 23 Wend., 18; N. E. Ins. Co. vs. 
Robinson, 25 Ind., 536 ; Taylor vs. Ins, Co., 9 Howard, 390; Adtna Ins. 
Co. vs. Iron Co,, 21 Wis., 458; S. C., 26 Wis., 78 ; case of Falvey vs. 
Transportation Co., 15 Wis., 129, distinguished. 

Fuller et al. vs. Madison Mut. Ins. Co. 


‘CONTRIBUTION. 


§ 163. Fire.—Betrveen General and Special Policies—Con- 
tents were insured by a special policy in upper stories, and by 
general policies in lower and upper stories. Loss in the lower 
stories exceeded the general policies,and in the upper stories 
exceeded the special policy. Held, that the general policies 
must be paid in full on the loss below, and not so contribute with 
the special as to relieve each from a portion of a total loss. 

Sloat vs. Royal Ins. Co.. 13 P. F. Smith, 146. 


Royal Ins, Co. 8, Roedel. 
Rep’d Jour’l, p. 840. 


FORFEITURE. 


§ 164. Frire.— Notification of Subsequent Incumbrance.—A pro- 
viso requiring notification of subsequent incumbrance, under 
penalty of forfeiture, is not captious, but important in the interest 
of. the company and of public policy. 
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Columbian Ins. Co., vs. Lawrence, 2 Peters, 25 ; Hinman vs. Ins. Co., 
S. C., Wis., June Term, 1874, [3 Ins. Law Journal, 813.] 


A known breach of such condition amounts to a voluntary 
abandonment of the insurance. A breach through ignorance is 
an involuntary and negligent ignorance which avoids the policy. 

Edwards vs. Ins. Co., 1 Allen, 310; Brown vs. Ins. Co., 41 Penn. St., 
187 ; Penn Ins. Co. vs. Gottsman, 48 Penn. St., 151; Dodge Co. Ins. Co. 
vs. Rogers, 12 Wis., 337; Wustum vs. Ins. Co., 15 Wis., 138 ; Keeler vs. 
Ins. Co., 16 Wis., 523. 

Fuller vs. Madison Mut. Ins. Co. 


OTHER INSURANCE. 


§ 16% Fire.— Waiver of written Consent by Agent.—An agent 
having power to indorse written consents may, by express words 
or implication, give oral consent to other insurance on a policy 
which requires the consent to be a written indorsement, whether 
such consent be prior or subsequent to the attachment of the 
risk. 

Lord Strange vs. Smith, Amb., 263; Worthington vs. Evans, 1 Sim. & 
Stuart, 165 ; Pollock vs. Croft, 1 Min., 181; Campbell vs. Netterville, 2 
Ves., 534 ; Ins. Co. vs. Wilkinson, 13 Wallace, 236. Cases of Roe vs. Har- 
rison, 2 Term Rep., 425 ; Littler vs. Holland, 3 ib., 590 ; Martin vs. Found- 
ling Hospital, 1 N. B., 191 ; Richardson vs. Evans, 3 Maddock, 218, distin- 
guished. 

Case of Carpenter vs. Washington Ins. Co., 16 Peters, 495, excepted to. 
May on Ins., 3 369-370. 


Pechner vs. Phoenix Ins. Co. 


POLICY CONDITIONS. 


§ 166. Frme.—ZJgnorance of.—Inability to read a policy, 
through ignorance of the English language, is no excuse for 
ignorance of its terms, and the insured cannot be heard to com- 
plain that his ignorance misled him. 

Fuller vs. Madison Mut. Ins. Co. 





Digest of Decisions. 


PRACTICE. — 


§ 167. Firzt.— Removal to United States Cowrt.—A petition 
for removal to the United States court simply alleging 
that the defendant is a citizen of Connecticut, and the 
plaintiff a citizen of New York, is fatally defective. There must 
be an allegation of citizepship at the time of commencing the 
action. 

Holden vs. Putnam Fire Ins. Co., 46 N. Y., 1; Clark vs. Matthewson, 12 
Peters, 164; Mollan vs. Torrance, 9 Wheat., 537 ; People vs. Chicago, 34 
Tll., 356 ; Savings Bank vs. Burton, 2 Metce., (Ky.,) 242; Parker vs. Over- 
man, 18 How., U. S., 1387. 

The verification of the original complaint contained the cap- 
tion “ Chemung County, SS., Isidor Pechner of said county.” 
Held, that this was not a sufficient allegation of citizénship to 
oust the jurisdiction of the State court. 


t. Pechner vs. Pheenix Ins. Co. 


PREMIUM. 


§ 168. Fire.—May be Recovered from Agent in case of Bank- 
ruptcy if not paid to the Company.—Shortly after payment of 
premium to the agent the company was bankrupt. The agent 
had not paid the money over to the company. Held, that the 
money not having reached the company, and the consideration 
having failed, the company could not maintain an action for its 
recovery. 

Farmers’ and Mechanics’ Ins. Co. vs. Smith, 63 TIl., 187. 


Held, that a failure to surrender the worthless policies by the 
insured, in the absence of any intention to hold the company 
liable, would not affect his right. Held, that if the money be 
paid over by agent to the company before any demand is made 
by the insured, the agent will not be personally liable, but the 
mere passing of such money in account with his principal, with- 
out any new credit given, or further sums advanced in conse- 
quence, will not operate as a payment to the principal. 

Chitty’s Pleadings, vol. 1, p. 36; Story on Agency, 2 300; Hearsy vs. 
Pruyn, 7 John., 179. 
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Held, that the agent being notified by the insured that he 
claimed the money, was bound to return it to him. 
Smith vs. Binder. 
Rep’d Jour’l, p. 809. 


PREMIUM NOTE. 


§ 169. Lire.—A Valid Payment of Premium.—A Lien on the 
Policy.—A ten year non-forfeiture life policy, with participation 
in profits, provided for the payment of premium part in cash and 
part in a note for the amount of the premium “loaned by the 
company to the assured,” upon interest ; also “after two annual 
payments, should the party wish to discontinue, the company 
will issue a policy for as many tenths of the amount originally 
assured, as there have been annual premiums paid in cash ;” 
also, whatever balance due, less dividends there may be at the 
time of the death of the assured, will be deducted from the 
tenths assured.” The dividends were to be applied toward pay- 
ment of the notes. Four annual payments, including notes, 
were made. Held, that plaintiffs were entitled to a paid-up po- 
licy for $4,000, without previous payment of the notes. Held, 
that the notes with accrued interest, less dividends, are a lien 
upon the policy, to be deducted when it shall become a claim. 

Dutcher vs. Brooklyn Life Ins. Co. 

Rep’d Jour’l, p. 812. U.S. C. O. Mo. E. D. 


PROOF OF DEATH. 

§ 170. Lire.— Notice does not constitute Waiver of—A mere 
informal notification of the death of the insured is sufficient as a 
notice of death. Proof of death, if seasonable, might serve for 
both proof and notice, but a mere notice cannot supply the place 
of a formal proof. The two are entirely distinct. The form of 
proof, where not prescribed by the policy, must be such reason- 
able evidence as the party can command at the time, that the 
event has happened upon which the liability of the insurer de- 
pends. 

1 Greenl. Ev., 31; Wash. vs. Mar. Ins. Co., 32 N. Y., 427; 2 Arnold on 

, ins., 1200 ; Lenox vs. W. S. Ins. Co., 3 J. Cas. 224; Talcott vs. Marine 
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Ins. Co., 2 J. R., 180; Munson vs. N. E. Mar. Ins. Co., 4‘ Mass., 88 ; 
Taylor vs. Aitna Life Ins. Co., 13 Gray, 434. 

What is proof must be determined by the rules of evidence so 
far as they can be applied to extra-judicial proceedings. A con- 
dition requiring proof is not waived by neglect to notify the 
claimant that a mere notice of death is not such proof. 


§ O'Reilly vs. Guardian Mut. Life Ins. Co. 
Rep. Jour’, p. 343. 


|| WAIVER." 


§ 171. Fire.— After the Contract has gone into operation—The 
contract of insurance being made voidable and not void by a 
failure to comply with the conditions precedent, at whatever 
stage of the contract such failure may occur, the doctrines of 
waiver and estoppel will be applicable unless there is something 
special in the circumstances to prevent their application. 

_ Brockelbank vs. Sugren, 5 C. & P., 21; Bliss on Life Ins., 2 304. 

Pechner vs. Phoenix Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


SepremBer Term, 1874. 


Appeal from the Circuit Court of La Salle Co. 


NATHANIEL SMITH 
vs. 
FREDERICK BINDER.* 


The company was bankrupted by the Chicago fire, shortly after the premium 
had been paid to the agent. The agent had not paid the premium over to the 
company. 


* Held, that the ‘money not having reached the company, and the consideration 
having failed, the company could not maintain an action for its recovery. 


Held, that the agent, being notified by the insured that he claimed the money, 
was bound to return it to him. 


Judgment affirmed. 
Crata, J. 


This cause was originally commenced before a justice of the peace 
by Frederick Binder against Nathaniel Smith, to recover a certain 


* Opinion filed June 16, 1875. 
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sum of money which was paid to appellant as agent of an insurance 
company, as the premium for two policies of insurance issued to 
appellee upon certain property. From the judgment of the justice 
of the peace an appeal was prosecuted to the Circuit Court, where a 
trial was again had, which resulted in a verdict in appellee’s favor. 

The appellant brings the record here and seeks a reversal of the 
judgment, first, on the ground the verdict is contrary to the evidence, 
and second, that the court erred in giving one instruction for appel- 
lee, and in refusing an instruction as asked by him. 

On the 7th day of September, 1871, appellant, who was agent of 
the Fireman’s Insurance Company of Chicago, agreed with appellee 
to insure his property, valued at $3,500. An application was sent to 
the company, and two policies were returned—-one in the Fireman’s 
and the other in the Mutual Security of Chicago, which were delivered 
to appellee and he paid appellant the premium, which amounted to 
$127. 

The property was insured for one year. The great fire in Chicago, 
of October 9, 1871, rendered both of the companies insolvent. 

A few days after the fire, appellant informed appellee that he had 
not sent the premium paid for the insurance to the company, but still 
held it in his hands, and as the companies had failed, appellee claimed 
the money. Appellant declined to pay the money back to appellee, 
and the evidence fails to show that he ever paid it to the company. 
After the commencement of this suit, it appears he made a settlement 
with the assignees of the company, and obtained a receipt in full, 
but paid less than twenty dollars of the money. The balance he testi- 
fies was applied in payment of a debt the company owed him. The 
policies were retained by appellee, although not regarded by him or 
appellant of any value, as appears from the interviews between them 
relative to a settlement of the matter, until after the suit was br ought, 
when they were delivered to appellant. 

It was held by this court, in Farmers and Mechanics’ Insurance 
Company vs. Smith, 63 IIl., 187, that an insolvent insurance company 
could not recover from the holder of one of its policies upon a pro- 
missory note given for the insurance, upon the ground that the consid- 
eration for which the note was given had failed. It was there said : 
We do not understand on what ground a bankrupt company can 
continue to claim an annual payment for protection against fire 
which it does not pretend to be able to furnish. 

Had appellee given a promissory note for the insurance, it is clear 
no recovery could have been had upon it by the company. 
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Upon the same principle, the money of appellee paid for the insur- 
ance not having reached the company, and the consideration for 
which it was to be paid to the insurance company having failed, we 
perceive no ground upon which the company could maintain an ac- 
tion for its recovery. 

If, then, the insurance company is not entitled to the money, the 
only remaining question to be considered is, whether the insured has 
a right of recovery against the agent. 

The policies held by appellee were worthless, and while it would 
been well for him to have surrendered them for cancellation, yet his 
failure to do this could not materially affect his rights. It does not 
appear that appellee held the policies for the purpose of holding the 
insurance companies responsible in case of a fire ; on the other hand, 
it is apparent from all the testimony that the policies were regarded 
of no value by all concerned. It is, however, insisted that appellant 
was acting as the mere agent of the insurance company, and on that 
account could not be made personally liable. This is not, however, 
an action brought agaiust an agent to recover damages for the non- 
performance of a contract; but the theory upon which the action 
can be sustained is, that it is an action to recover back a specified sum 
of money received by him, and wrongfully withheld. 

The rule of law that must control the question is clearly stated in 
vol. 1 Chitty’s Pleadings, page 36, as follows: “When a contract 
has been rescinded, or a person has received money as agent of an- 
other who had no right thereto, and has not paid it over, an action 
may be sustained against the agent to recover the money, and the 
mere passing of such money in account with his principal, or making 
a rest, without any new credit given to him, fresh bill excepted, or 
further sums advanced to the principal in consequence of it, is not 
equivalent to 2 payment of the money to the principal ; but in gene- 
ral, if the money be paid over before notice to retain it, the agent is 
not liable. See also Story on Agency, sec. 300, Hearsy vs. Pruyn, 
7 John., 179.” 

Appellant had incurred no new liability to the company after he 
received the money. No bills were accepted or money advanced on 
account of it, and when the insolvency of the companies occurred, the 
company of which appellant was agent had no just or legal right to 
insist upon its payment, and when appellee notified appellant that he 
claimed the money, appellant became bound to pay it over to him. 
The objection taken to the instruction given for appellee is that it 
was not justified by or based upon the evidence. The instruction 
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was not perhaps fully warranted by the evidence and should have been 
modified, but we do not think this instruction misled the jury. The 
verdict of the jury was right on the evidence, and although slight 
errors may have intervened, we cannot on that ground reverse. The 
same may also be said of the modification made by the court to 
appellant’s sixth instruction. The judgment of the Circuit Court will 
be affirmed. 

Affirmed. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURL 


Sepremper Term, 1874: 


CLINTON O. DUTCHER anv ANNIE C., 
His WIFE, 


vs. 


BROOKLYN LIFE INSURANCE CO. 


A ten year non-forfeiture life policy, with participation in profits, provided that 
in case of non-payment of any premium, or any note given in part payment, 
‘‘whatever balance due, less dividends, there may be at the time of the death 
of the assured will be deducted from the tenths assured.” The dividends 
were to be applied toward payment of the notes. A paid up policy was to be 
issued for as many tenths as there had been annual premiums paid in cash. 


Four annual payments, including notes, were made. 


Held, that the plaintiffs were entitled to a paid up policy for $4,000 without pre- 
vious payment of the notes. 


Held, that the notes, with accrued interest, less dividends, are a lien upon the po- 
licy to be deducted when it shall become a claim. 


This is a bill in equity against the company to enforce the issue 
and delivery to the plaintiff of a paid up policy for $4,000. On Feb- 
ruary 29, 1868, the defendant issued its policy to Mrs. Dutcher, in 
which, for the annual premium of $615.40, for ten years, the com- 
pany insured the life of the husband for $10,000, “ with participation 
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in profits.” This amount was payable “within sixty days after due 
notice and proof of death.” The other terms of the policy appear in 
the opinion of tho court. After the payment of four annual pre- 
miums, the plaintiffs (Mr. and Mrs. Dutcher) file the present bill, 
claiming that under the terms of the policy they are entitled to a 
paid up policy for $4,000. This is resisted by.the company. The 
other necessary facts appear in the opinion of the court. 


Krum & Parrics, for Plaintiff. 
Suarp & Broapueap, for Company. 


Treat, J. 

This is a bill filed for specific performance. 

On the 29th day of February, 1868, the defendant issued a non- 
feitable policy. The sum insured was $10,000; annual premium 
$615.40 ; number of premiums to be paid, ten ; term, natural life of 
the insured, “with participation in the profits.” Payment of the 
$10.000 was to be made within sixty days after death and proof 
thereof—“ the balance of the year’s premium, if any, and all indebted- 
ness due or to become due to the company to be first deducted there- 
from.” This seems to contemplate that there would be, or might be’ 
a part of a year’s premium and other indebtedness due at the death 
of the insured. 

The policy further provides that “in case” “the premium as afore- 
said” shall not be paid “on or before the day herein mentioned for 
the payment thereof, or any note or notes which may be given to and 
received by said company in part payment of any premium, on the 
day or days when the same shall become due,” the policy shall become 
void. 

It further provides that “the dividend of profits which may become 
payable by virtue of this policy to the holder thereof shall be applied 
toward the payment of the note, taken for part premiums aforesaid, 
and that if this policy “shall become void, said holder of the policy 
“ shali be liable to pay to said company the amount of all notes taken 
for premiums which shall remain unpaid, except the balance remain- 
ing unpaid on the note taken for part premiums and made payable 
at twelve months from date, and that the said last mentioned note is 
to be canceled by said company on the surrender and cancellation of 
said policy.” 

There is also a clause absolving the company from liability if the 
insured becomes an inebriate, “on paying to the holder thereof * * * 
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the amount of all unearned premiums actually received thereon up to 
the time of such payment.” 

The next and last provision is as follows : “After two annual pay- 
ments, should the party wish to discontinue, (notice to the company 
being given before the next premium becomes due,) the company will 
issue a paid up policy for as many tenths of the amount originally 
assured as there have been annual premiums paid in cash.” 

In this case the required notice was given after four payments had 
been made, and a paid up policy was demanded for the prescribed 
four tenths of the amount insured. The defendant refused the re- 
quest, unless the plaintiffs would first pay their notes for premiums 
held by the company ; contending that the last clause, cited above, 
contemplated a previous payment of the annual premiums in cash. 
The plaintiffs, on the other hand, insist that those) notes are mere 
loans to them, to be paid out of their share of dividends, should their 
share equal the amount of said notes, at the death of the assured,— 
said notes being a lien on the policy for the sum finally due thereon, 
—or, if that be not the true construction of the policy, then the de- 
fendant should issue a om up policy for $4,000, less the amount of 
said notes. 

The terms of the salen. i as to notes quoted above, are not very 
clear ; for they seem to imply in one phrase that many notes for pre- 
miums may be outstanding, and in another phrase, that there can be 
only one outstanding note of the kind, and that for a part of the last 
premium due. 

The course of dealing between the parties, however, has put a 
practical construction on the contracts. The receipt for each annual 
premium paid (as for the last in this case) is as follows : 


“ Received from Clinton O. Dutcher $615.40, which continues in 
force policy No. 3718, issued by this company, until the 29th day of 
February, 1872, in accordance with the terms and conditions of said 
policy. 

“Old note returned herewith, the indebtedness being debited 

against the policy, . . . os 0 » Sere 

Amount of premium loaned this year, . . 246.16 — $793.64.” 


The original agreement, it is admitted, was that of the $615.40 for 
the annual premium, $369.24 should be paid in cash, and $246.16 in 
a note at twelve months at seven per cent. interest, whereupon a re- 
ceipt for payment of the whole premium should be given, the amount 
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of said note to be a permanent loan by the company until paid ‘by 
dividends, and that at the maturity of said note, a new note, at the 
same rate of interest, should be given, including the $246.16, and the 
amount of the former note less the dividend applicable to its pay- 
ment. This was the mode pursued each year. 

It is further admitted in this case that defendant had always, prior 
to January 20th, 1871, issued paid up policies on demand without 
deducting the loans on outstanding notes, holding such notes as a 
lien against the paid up policy ; and that since that date the defend- 
ant has uniformly refused to issue a paid up policy unless the holder 
first paid the outstanding loans or notes. 

As there are many like suits pending against this defendant on 
somewhat similar policies, issued at different times, it may be well to 
examine them with reference to any changes made by the company in 
the terms of its subsequent contracts. Thus, policy No. 6060, issued 
March, 1869, is the same as that with reference to which this suit is 
instituted, except that on the back thereof, in print and writing, the 
cash surrender value of the policy is stated for successive years—that 
value being “exclusive of the value of any dividend, deposits, or re- 
versions, which the company will pay in addition ;” also that “the 
above amounts, less any outstanding loans or notes, will be paid on 
the surrender of this policy, duly receipted, within two months after 
being forfeited by non-payment of premiums.” 

The policies of the defendant were stated from the first to be non- 
forfeitable ; yet they contained clauses of forfeiture. Subsequently, as 
above, the non-forfeitable provisions were attempted to be defined— 
that is, a surrender cash value was stated, if the policy was surren- 
dered within two months after forfeiture. Still, in the body of the 
policy the forfeiture clause for non-payment of premium and notes 
when due was retained. 

Policy 5633, issued in January, 1869, omits the words “ non-for- 
feiture policy,” and substitutes for the provision above quoted as the 
last in the policy No. 3718, (that in question,) these words : 

“On the surrender of this policy, while in force, after the full 
amount of two or more anuual premiums have been paid in cash, in- 
cluding the payment of any note or notes given on account of pre- 
miums, the company will issue a paid up policy for the amount of 
premiums paid, less any and all dividends paid on said policy.” 

On the back of policy (No. 5633) was the same agreement as to 
cash surrender value as that indorsed on policy No. 6060. 
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The company had thus added to the new policies, subsequent to 
plaintiffs’, the requirement of previous payment of notes given on ac- 
count of premiums ; indicating on its part that there was previous 
uncertainty on that point. 

It thus. appears that the policies issued by this company at the 
commencement were designed to induce the holders to understand 
that they included several distinct provisions favorable to the insured, 
Viz. : 

1. They were non-forfeitable. Afterward they defined, inder the 
head of cash surrender value, the precise meaning of their non-for- 
feitable qualities, and limited to two months the condition of non-for- 
feiture ; still retaining on the face of the policy their non-forfeiture 
designation, and among the conditions, a forfeiture clause. Such 
seemingly inconsistent and conflicting provisions exact a construction 
against the company most favorable to the insured. 

2. They gave to the insured a participation in the profits. For 
what period of time? When he was insured for his natural life, 
would not his participation in the profits continue until his death ? 
It matters not that the annual premiums were to cease at the ex- 
piration of ten years, if the insurance was for life. The participa- 
tion in profits may be in various ways,—either by corresponding 
reduction of premiums, in annual cash dividends, or in additions, 
with or without accumulations of interest, to the principal sum as- 
surred. 

3. The defendant’s policies determined the mode of participation 
in profits when part payment of annual premiums was by note. At 
the time of the next annual premium, which would be the same time 
the previous note fell due, there would be credited on the note the 
dividend of profits to which it was entitled. Then the balance, to- 
gether with the amount payable by note for the next premium, would 
be included in the new note, and the former note would be canceled. 
In that way there would be only one note outstanding. Such was 
the practical construction given and assented to; yet serious diffi- 
culties might have arisen if a forfeiture had been claimed ; for it is 
provided that the holder, when forfeiture occurs, shall be liable to 
pay all unpaid notes taken for premium, “except the balance remain- 
ing unpaid on the note taken for part premiums and made payable at 
twelve months from date,” and said last note is to be surrendered 
and cancelled on surrender and cancellation of the policy. If that 
was the only note which could, in the routine of business, be out- 
standing, and that was to be surrendered and canceled, for what 
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would the holder be liable? It would geem he would lose only the 
cash paid on the premiums, and that his notes would be surrendered. 
But under the clause concerning inebriates, when the company can- 
cels a policy, it must pay back the amount of all unearned premiums 
actually received. What is meant thereby? Actually received only 
in cash, or both in cash and notes? The main question in dispute 
here is, whether the defendant is bound to issue a paid up policy ex- 
cept when the annual payments are actually paid in cash, or the notes 
given are also first paid in cash. Under the clause concerning in- 
ebriates, the company must pay back’ the amount of unearned pre- 
miums actually received. How received? In cash'merely? Cer- 
tainly, it cannot be fairly contended that the company would absolve 
itself uuder that clause by returning the cash payments and holding 
the assured liable on his notes for premiums. ‘The payment of pre- 
miums includes both cash and notes given. Why, then, should not 
the phrase in the last clause as to annual premiums, “ paid in cash,” 
receive equally as broad and favorable a construction ? 

4. The policies contemplated part payment by note, and indicated 
how the notes should be treated in connection with the profits, and 
also how the sum due on said notes should be met when the policy 
became payable, viz., that the sum insured should be puid, less the 
amount due on the notes. 

5. If the ten annual payments had been made, the original policy 
would have stood as a paid up policy, and the last note would have 
been outstanding, payable in twelve months, by its ternmis, less divi- 
dend accrued. Was it contemplated that it should be paid at the 
end of twelve months, when it is admitted that the sum named 
therein was to be a permanent loan at seven per cent., debited against 
the policy? If so, what was the inducement as to part payment by 
note, and as to participation in profits to be applied to the payment 
of the note? How was the participation of profits to be thereafter 
enjoyed ? } 

‘The theory of the plan proposed and acted on was a receipt for 
the annual premiums as for cash, while actually, cash was to be paid 
for part, and a note was to be received as a cash payment for the 
balance. Throughout the ten years no actual payment, even of in- 
terest on the notes, was expected, but the balance due thereon was 
carried into a new note. 

Practically, it seems, the plan offered to the insured was found not 
to work satisfactorily to the company, and hence it changed not only 
the phraseology of its later policies but its own interpretation of the 
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earlier policies. It changed the last clause concerning paid up 
policies for tenths, as to “annual premiums paid in cash,” so that 
it should read, “including the payment of any note or notes given,” 
etc. - 

Through all the various provisions concerning the non-forfeiture, 
cash surrender, issuing of paid up policies for tenths, the giving of 
notes, the way those notes should be treated on cash surrenders, or 
cancellation in case of inebriates ; in short, throughout the various 
contingencies attempted to be provided for, the notes are treated as 
sums to be accounted for on the final payment of the policies, and 
not before. It is impossible to reconcile the various provisions with 
each other, or with the manifest theory on which the earlier policies 
were based, or with the practical construction given, unless it is held 
that paid up policies were to be issued for the tenths named, without 
the previous payment of the notes, or the deduction of them from 
the amount of said tenths. If deducted, what was to become of the 
participation of profits, and what of the interest they bore? The 
conclusion is, that plaintiffs are entitled, on the facts agreed, to their 
paid up policy. The company will hold the notes bearing seven per 
cent. interest, and whatever balance due, less dividends, there may be 
at the time of the death of the assured, will be deducted from the 
tenths assured. 

The defendant agreed that plaintiffs shoyld participate in the pro- 
fits during the natural life of the assured ; that they should give 
notes for part of annual premiums ; that at the expiration of ten an- 
nual premiums the policy should be considered paid up ; that the 
dividends should be applied toward payment of the notes ; that the 
amount payable at the death of the assured should be $10,000, less 
the balance due on the final note given as above stated. It could 
not be determined until the death what would be due on that note, 
for while it bore seven per cent. interest annually,’it was subject to 
reduction for dividends. It was uncertain whether the dividends 
would exceed the interest, or amount to the whole note, principal and 
interest. Hence, when the paid up policies for tenths were demanded, 
the plaintiffs were entitled thereto, without previous payment of the 
notes. 


Ditton, ©. J. 
The policy here in question is dated February 29th, 1868. The 
payment of the premiums was to be made each year, part in cash and 
part in a note for the amount of the premium “loaned by the com- 
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pany to the assured, upon interest. After’ making four annual pay- 
ments, the assured elected to avail herself of the last provision of the 
policy, which is in these words : “ After two annual payments, should 
the party wish to discontinue, the company will issue a paid up po- 
licy for as many tenths of the amount originally assured as there have 
been annual premiums paid in cash.” The company holds the note 
of the assured, given for previous premiums, less dividends, for 
$793.64, drawing seven per cent. interest. 

The assured now demands a paid up policy for $4,000, which the 
company refuses to issue, unless she will first pay in cash her note for 
$793.64, held by the company. The assured concedes, if the com- 
pany issues the ‘policy for $4,000, that her outstanding note for 
$793.64, with intergst to the death of the person whose life is assured, 
less dividends, is, by the terms of the policy, then to be deducted from 
the $4,000. 

As shown by my brother Treat, the provisions of the policy bearing 
upon the question now to be decided are far from being harmonious 
or clear. Under the circumstances, it seems to me that we cannot 
go far wrong if we hold the company in the case to the same measure 
of liability that down to January 20, 1871, it voluntarily admitted. 
It is peculiarly a case, as it seems to me, in which the practical con- 
struction put upon the same kind of contract by the company for 
years should be adopted by the court. 

Among the agreed statements of fact is the following: “That 
from the time the defendant began business to the 20th day of Jan- 
uary, 1871, it was the course of business of the defendant to issue 
paid up policies to policy-holders on demand, without deducting the 
loans of the defendant to the policy-holder, and to hold the same as 
a lien against the paid up policy ; but on and after said date the de- 
fendant refused to give a paid up policy to any policy-holder without 
the payment first of any loans due defendant by such policy-holder.” 
I give to this course of dealing a controlling influence in my judg- 
ment, and accordingly am of opinion that the plaintiffs are entitled, 
on the agreed facts, toa paid up policy for $4,000, payable at the 
time and on the terms specified on the present policy as here ex- 
pounded. 

Decree accordingly. 





SUPREME COURT OF ILLINOIS. 


Error to the City Court of Alton. 


ILLINOIS MUTUAL FIRE INSURANCE CO. } 


e 
vs. 


ANDES INSURANCE COMPANY.* 


1, In the case of an ordinary policy of insurance, and « loss, the sum insured is 
the extent of the insurer's liability, but not the measure of the claim of the as- 
sured. The contract being one of indemnity, he is entitled only to that, and 
the actual loss sustained by the assured is the measure of indemnity to which 
he is entitled when it is less than‘the sum insured. 

. Where an insurance company, after having taken a risk and reinsured in ane 
other company to indemnify itself against loss on its policy, discharges its lia- 
bility by the payment of a less sum than that reinsured, the sum so paid by it 
will be taken as the amount of damage sustained, and the measure of indemni- 
ty to be recovered of the segond company. 

3. And where the policy of reinsurance contained this clause: ‘Loss, if any, 
payable pro rata, at the same time and in the same manner as the reinsured 
company,” in case of a loss the reinsurer will only be bound to pay at the 
same rate the reinsured Shall pay ; so that, if the reinsured pays only ten cents 
on the dollar of its insurance, the reinsurer will pay at the same rate on the 
amount of its policy. 


Cuares P. Wisz, for Plaintiff in error. 
Sruart, Epwarps and Browy, and J. H. Yacur, for Defendant in 
error. 


SHELpon, J. 


The only question here presented for decision is, as to the amount 
of the recovery. 

The original insurer became liable to pay to the first assured the 
sum of $6,000 in consequence of the loss of the subject matter of the 
first insurance ; but it actually paid only $600 in full discharge of the 
liability. The amount of the reinsurance was $2,000. Shall the re- 


— SS ee - a anes 


* From advanced sheets of 69 Ill. Reports. 
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insured recover the full $2,000, or only $600, or a pro rata part of the 

latter sum? 

So far as we are aware, the contract of insurance, or of reinsurance, 
against loss by fire, has uniformly been held to be a contract of in- 
demnity not exceeding the sum insured. 

In the case of an ordinary policy of insurance, and a loss, the sum 
insured is the extent of the insurer’s liability, not the measure of the 
assured’s claim. . The contract being one of indemnity, he is entitled 
only to that, and the actual loss sustained by the assured is the mea- 
sure of indemnity to which he is entitled where it is ltss than the sum 
insured. So, if the assured has parted with all his interest in the 
subject insured before the loss happens, he cannot recover, for the 
reason that the contract is regarded as one for an indemnity, and he 
has sustained no loss or damage. 

Although the original insurer here did become liable to pay the 
sum of $6,000, that did not turn out to be the amount of its actual 
loss. The actual loss and damage which it sustained was $600, the 
sum which it paid in full discharge ‘of its liability. ‘That sum, given 
to the reinsured, would make good the loss sustained by reason of 
the original insurance ; whereas, to allow & recovery of $2,000 would 
enable it to realize a gain of $1,400 over and above the actual damage 
‘it has sustained. It is difficult to see how this can be done consistent- 
ly with principle, under ‘a contract which, we apprehend, this must 
be admitted to be, to idemnify the reassured against the loss it might 
sustain from the risk it had incurred in consequence of its prior in- 
surance. 

In Bainbridge vs. Nelson, 10 East, 346, it was said by Bayley, J. : 
‘“*A policy of insurance is only a contract of indemnity, and anything 
which tends to show that an assured can recover beyond his indem- 
nity, is against the very principle of the contract.” 

Of like import was the language of Lord Mansfield, in Hamilton 
vs. Mendes, 2 Burr., 1210, in reference to an action on a policy of in- 
surance, as follows: “The plaintiff’s demand is for an indemnity ; 
his action, then, must be founded upon the nature of the damnifica- 
tion as it really is at the time the action is brought. It is repugnant, 
upon a contract for indemnity, to recover as for a total loss, when the 
court has decided that the damnification, in truth, is an average, or 
perhaps no loss at all.” ‘“ Whatever undoes the damnification in the 
whole, or in part, must operate upon the indemnity in the same de- 
gree. It is a contradiction, in terms, to bring an action for indemnity 
where, upon the whole event, no damage has been sustained.” 
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The precise point here involved is quite barren of the authority of 
adjudged cases. As the contract of reinsurance was virtually pro- 
hibited in England more than a century ago—it having been there 
forbidden except where the insurer shall be insolvent, become bank- 
rupt or die, by the statute (19 Geo. 2, ch. 37, sec. 4)—that may ac- 
count for the absence of authority in the English reports upon the 
point. ' 

What little authority is to be found, it must’ be confessed, is in sup- 
port of the view that, where the first insurer becomes insolvent, and 
on a compromisé with his creditors pays only a certain percentage 
of the loss sustained by the insured, the reinsurer is, nevertheless, 
bound to pay the reinsured the full amount of the reinsurance. Such 
was the decision of a French court of admiralty at Marseilles, made 
in 1748. 

In Howe vs. Mutual Safety Insurance Co., 1 Sandf. R, 137, this 
subject is quite elaborately considered, and the authorities bearing 
upon it adduced, and the doctrine laid down by the above French 
decision is recognized and adopted as the true rule of law which 
governs the extent of the liability of a reinsurer. 

There are treatises on insurance where the same doctrine may be 
found laid down, but so far as they have, for its support, the au-, 
thority of adjudications, they seem to depend upon the two cases 
above cited. F 

In Eagle Insurance Co. vs. Lafayette Insurance Co., 9 Ind., 443, 
the ease in 1 Sandf. is with seeming reluctance barely recognized as 
authority. 

This comprises the sum of the authority of adjudged cases to which 
we have been referred or which have been brought to our notice in 
support of this doctrine of the reinsured, as contented for by the 
appellee. 

We can understand how the reinsured party, where the amount of 
his liability has been ascertained, may be admitted to recover to the 
full extent of the liability so long as the liability to pay continues, al- 
though he may not have made payment, or may be insolvent and un- 
able to pay. But where the liability has become actually discharged 
by the payment of a sum less in amount, it is difficult to perceive, on 
principle, why the sum paid in discharge of the liability should not 
be taken as the amount of damage sustained, and as the measure of 
indemnity to be recovered under a contract which is confessedly one 
of indemnity. 
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Notwithstanding, then, the adverse authority that is to be found, 
we are disposed to hold, on principle as we regard it, that $600, the 
sum paid by the reinsured company in discharge of its liability for 
$6,000, was the actual loss it sustained and the extent of the recovery 
which should be had. And in view of the following special clause in 
this policy of reinsurance, we are of opinion that the recovery in this 
case should be reduced even below that sum. The clause is this: 
“Loss, if any, payable pro rata, at the same time and in the same 
manner as the reinsured company.” 

The only construction we can well put on this clause, and give it 
practical effect, is that the Andes Insurance Company, the rein- 
surer, was only to pay at the same rate as the Illinois Mutual Fire 
Insurance Company, the reinsured, should pay; and as the latter 
company paid only ten cents on the dollar of its insurance, the for- 
mer company is only liable to pay at the same rate—that is, ten cents 
on the dollar of the amount of its reinsurance, which would be $200. 

Appellee’s counsel suggests that the clause has reference only to 
cases of double insurance. There is no warrant in the language of 
the clause for giving it such a reference. 

The policy of reinsurance is not before us. The case comes before 
us as a certified question of law, and this clause is the only portion of 


the policy which is put into the case, so that we have nothing, aside 
from the language itself, of the clause, to aid in its construction. 

We are of opinion the judgment should have been for $200 in- 
stead of $2,000. 

The judgment is reversed and the cause remanded. 

Judgment reversed. . 





UNITED STATES CIRCUIT COURT. 


DISTRICT OF KANSAS. 


JAMES E. TERRY 
vs, > 
IMPERIAL FIRE INS. CO. or Lownpon. 


The members of a corporation created within the sovereignty of Great Britain, and 
under the laws of that country, must be presumed to be citizens of that king- 
dom, and as such entitled to have their cause removed to the Federal Circuit 
Court. 


Tuacuer and Srepuens, for Plaintiff. 
Nevison and Atrorp, for Defendant. 


Dut1oy, ©. J. 


The plaintiff, James E. Terry, commenced his suit in the District 
Court of Douglas County against said defendant, the Imperial Fire 
Company, to recover a loss by fire upon a policy of insurance issued by 
that company. The defendant, on entering its appearance, filed a 
petition for a removal of the case to this court under‘the provisions 
of the 12th section of the judiciary act of 1789, claiming that it is an 
alien. On that petition the case was sent to this court. 

Now the plaintiff files his motion to remand the case to the State 
court. 

The Imperial Fite Insurance Company of London is a corporate 
body, organized under and by virtue of the laws of Great Britain. 
The only question presented to this court for determination is wheth- 
er or not the defendant is an alien within the meaning of the Consti- 
tution and the judiciary act. 

It is a question of no little moment, and one upon which there ap- 
pears to be no reported cases directly in point. Its solution, however, 
is not difficult in the light of the several decisions of the Supreme 
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Court establishing the right of corporate bodies of other States to liti- 
gate in the Federal courts as if citizens of such other States. Per- 
haps there is no one subject in the litigation of the highest court of 
the land which has given rise to so much controversy, and which has 
brought out so many able and fearless expressions of opinion from 
the bench and the profession, as the question whether or not corpora- 
tions come within the jurisdictional right given to citizens of different 
States to sue and be sued in the United States courts. But however 
interesting that discussion may be to the legal student, or however 
weighty may be the arguments and reasons urged against the conclusion 
to which the Federal courts have arrived, it may now be regarded as no 
longer an open question, and we are bound by the maxim, stare deci- 
sis ef non quieta movere. The reasoning. upon which those decisions 
rest applies with equal force to the question involved in this case, 
and is decisive of it. It has been repeatedly decided that a body cor- 
porate, organized under the laws of a State, is to be treated as a citi- 
zen ot that State, so far as the question of jurisdiction of this court is 
concerned. 

In other words, when a corporation is created by the laws of a 
State, the legal presumption is that its members are citizens of that 
State ; and a suit by or against a corporation in its corporate name 
must be conclusively presumed to be a suit by or against citizens of 
the State which created the corporate body. Louisville, Cincinnati 
and Charleston Railroad Co. vs. Letson, 2 How., 497; Marshall vs. 
Baltimore and Ohio Railroad Co., 16 How., 314; Covington Draw- 
bridge Co. vs. Shepherd, 20 How., 232; Ohio and Mississippi Rail- 
road Co. vs. Wheeler, 1 Black, 286; Railway Co. vs. Whitton, 13 
Wall., 270. 

Hf, then, it is conclusively presumed that the members of a corpora- 
tion created by the laws of a State of this Union are citizens of that 
State, a priori it follows that the members of a corporation created 
within the sovereignty of Great Britain and under the laws of that 
country are presumed to be citizens or subjects of that kingdom. In 
the case of Bank of Augusta vs. Earle, 13 Pet., 585, it was decided 
that a corporation can have no legal existence out of the boundaries of 
the sovereignty by which it is created. It exists only by force of the 
law. It must dwell in the place of its creation and cannot migrate to 
another sovereignty ; yet it does not follow that its existence will not 
be recognized in other places, or that it may not have the power of 
contracting in other States under the comity between States and na- 
tions. On the contrary, that power is therein distinctly affirmed. In 
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the case of Bank of the United States vs. Devaux, 5 Cush., 61, Chief 
Justice Marshall, speaking of the apprehension of suitors as to the 
local influence of the State courts, classes aliens and citizens together 
as coming within the rule, and says: “ Aliens or citizens of different 
States are not less susceptible of these apprehensions, nor can they 
be supposed to be less the objects of constitutional provisions because 
they are allowed to sue by a corporate name. That name, indeed, 
cannot be an alien or a citizen, but the persons whom it represents 
may be one or the other.” * * * “Substantially and essentially 
the parties in such a case, when the members of the corporation are 
aliens or citizens of a different State from the opposite party, come 
within the spirit and terms of the jurisdiction conferred by the consti- 
tution on the national tribunals.” Although that case has been modi- 
fied by late decisions on other points, the rule therein established, 
classing aliens of foreign corporations, has yet to be questioned. In 
Louisville Railroad Co. vs. Letson, the court, after speaking of the 
case in 5 Cushing, say: “Let it then be admitted, for the purpose of 
this branch of the argument, that jurisdiction attaches in cases of cor- 
porations in consequence of the citizenship of their members, and 
that foreign corporations may sue when the members are aliens; does it 
.necessarily follow, because the citizenship and residence of the mem- 
bers give jurisdiction in a suit at the instance of a plaintiff of another 
State, that all of the corporators must be citizens of the State in 
which the suit is brought?” And the court then hold that the mem- 
bers of the corporation must be presumed to be citizens of the State 
in which the corporation was created and domiciled. 

The court rest their decision upon this broad ground, and say : 
“ A corporation created by, and doing business in a particular State 
is to be deemed to all intents and purposes as a person, although an 
artificial person, an inhabitant of the same State for the purpose of its 
incorporation, capable of being treated asa citizen of that State as 
much as a natural person.” 

Resting upon the analogy of these decisions, we hold in this case 
that the members of this insurance company, defendant, must be pre- 
sumed to be subjects of Great Britain, and, as such, entitled to bring 
their case to this court. 

Motion to remand overruled. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF ILLINOIS. 


JANUARY TERM, 1875. 


NORMAN 
US. 


INSURANCE CO. OF NORTH AMERICA er at.* 


Agents have an implied right in case of loss to investigate the question of its in- 
cendiary character, and the exercise of such right is binding on the company. 

Companies are not responsible for criminal proceedings begun by their agents, un- 
less authorized or subsequently indorsed by them. 

These companies, in December, A. D. 1872, had insurance on Mr. 
Chapman’s store at Carbondale, Illinois, in which Norman was a clerk, 
which was burned. Upon the advice of a detective, Norman was ar- 
rested as the incendiary, but the information inculpating him subse- 
quently proved false. Norman therefore brought suits against all 
of the above named companies for a conspiracy to arrest him and 
for false imprisonment. The question as to whether the agents of 
the companies authorized the arrests, or whether the detective acted 
upon his own responsibility, was a disputed fact, but in reference to 
the liability of the companies in case the jury should find the arrest 
to have been authorized, Judge Treat charged the jury as below. 


Josnua Atuen, and Durr & Lemma, for Plaintiff. 


Leronarp Swert, and Epywarps & Knapp, for Defendant. 


Treat, J. 
I wish to say to counsel, that there is an important proposition in 
this case which [am called upon t» decide, and I hope, if my views 


* Tho Insurance Company of North America, the Franklin Fire Insurance Company of Phila - 
delphia, and the Htna, Pheonix and Hartford insurance companies, of Hartford, Conn. 





828 Report of Decisions. [ Nov., 


do not meet theirs, exceptions will be made so that the question can 
be reviewed hereafter. 

My view in brief of the case is that the agents of these insurance 
companies had the implied right, when this fire took place, to investi- 
gate the question of whether it was an incendiary fire or not. The 
companies of course would be interested in such an investigation, be- 
cause, if it should turn out that the place was set on fire by the in- 
sured, or anybody by his connivance, it would avoid the policies, and 
that would relieve them from paying the amount. I think, too, in 
that connection, that these agents had the right to employ a detective to 
make that investigation, and that their acts in making the investiga- 
tion and employing the detective would be binding on the company. 

But the question of instituting criminal proceedings, I think, is a 
very different thing. These insurance companies have no more in- 
terest than any citizen in the question, whether criniinal proceedings 
are to be instituted or not ; they are not any more bound than any 
other citizen to institute any snch proceedings. And my opinion 
clearly is, that these agents, from their general employment as adjus- 
ters, had no right of themselves to institute such proceedings, unless 
they had authority from the company. , If the company had author- 
ized them to institute criminal proceedings, whenever they thought it 
necessary in their discretion, then their act would bind the coimpanies, 
or if the companies authorized them to make the arrest in this par- 
ticular case, the companies would be bound. Perhaps the companies 
might be bound in another way. If, after the arrest was made, all 
the facts were reported to the companies, they might approve and 
ratify the acts of their agents, and make themselves liable for what 
they did not originally authorize. . 

In this view of case I shall instruct the jury that they cannot find 
a verdict against these defendants, or any of them, unless they were, 
authorized to commence these criminal proceedings by the companies, 
either by general or special instructions. Or if the jury should believe, 
from the evidence, that these agents set this prosecution on foot, and 
they afterward reported their acts to the companies, and that they 
indorsed or ratified their acts, that would make the companies liable. 





Lathrop et al. vs. Insurance Commissioner. 
Of 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF CONNECTICUT. 


WILLIAM K. LATHROP er at., New York ,Policy-holders 
of the American National Life and Trust Co., 


Us. 


INSURANCE COMMISSIONER STEADMAN.* 


In the case of a charter subject to amendment or repeal, in a State where charters 
are granted by special legislation, 

Held, that one department of the government is bound to presume that another 
has acted rightly, and the right of the judiciary to declare a statute void will 
not be exercised without the clearest proof. 

When a charter reserves the power to repeal, the legislature may exercise it sum- 
marily, and such action will not be subject to judicial review unless wantonly 
exercised. 

The legislature cannot so direct the disposal of the assets as to impair the obliga- 
tions of the contracts. 

The legislature has the right to appoint a trustee to administer the affairs of a 
corporation whose charter is repealed. 

The legislature has the power to state the reasons which led to the repeal, and the 
recitals of such reasons, like the repeal, are a legislative, not a judicial act. 

The legislature enacted that the charter should be repealed provided an event did 
not occur in the future, and the occurrence of this event was to be judged by 
an officer and committee designated. 

Held, that this is not a delegation of the power to repeal. It is a law in presenti to 
take effect in fuluro. 

Heli, that without a repeal of the charter the legislature has power to place the 
assets in charge of a custodian pending an investigation into its condition. 

Held, that an act empowering the custodian simply to hold the assets, and pay 
them back or dispose of them subject to the general statutes for the dissolution 
of insolvent corporations, is not unconstitutional or deserving of judicial cen- 
sure, 


Statement of the Case [by Ed. of the Ins. Law Journal.| 


Pursuant to the provisions of an act passed by the legislature of 
Connecticut, and approved July 27, 1871, the insurance commissioner 


* Decision filed Oct. 1, 1875. 
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applied to the Probate Court of New Haven for the appointment of a 
trustee to take possession of the assets of the American National Life 
and Trust Company for the benefit of its creditors, alleging that the 
assets were less than three fourths of the liabilities. The finding of 
this court was adverse to the petition. The commissioner then pre- 
sented a special report to the General Assembly of the State, setting 
forth the alleged facts. The Assembly thereupon adopted the fol- 
lowing preamble and resolution : 

“ Whereas, The American Mutual Life Insurance Company of New 
Haven has transferred its assets to the American National Life and 
Trust Company of New Haven, and has ceased business, said last 
named company assuming the liabilities of said American National 
Mutual Life Insuranc8 Company ; and whereas it appears from the 
report of the insurance commissioner relating to the affairs of said 
American National Life and Trust Company that the liabilities of said 
company exceed its assets more than $400,000; and whereas said com- 
pany has neglected and refused to render to the insurance commis- 
sioner a report of its condition and affairs as required by law ; there- 
fore, 

Resolved, By this Assembly, that the charter of said American Mu- 
tual Life Insurance Company, and the charter of said American Life 
and Trust Company, shall, on the lst day of September, A. D._1875, 
be and become wholly and absolutely repealed and annulled ; provid- 
ed, however, that if said American National Life and Trust Company 
shall before said first day of September, 1875, supply the deficiency 
existing in its assets, and receive from the insurance commissioner a 
certificate showing that the assets of said company are sufficient to 
satisfy all outstanding and unpaid debts and claims, and to provide a 
full reinsurance reserve upon its policies in force, to be ascertained as 
now required by law, then the charters of said companies shall re- 
main in ‘full force, and shall not by this session be .repealed or an- 
nulled.” 

A further provision was added, that in case of a disagreement be- 
tween the commissioner and the compauy as to the amount of its 
assets, the chief justice and his associate shall determine the amount 
to be paid in, and if sq paid within thirty days the resolution shall be 
inoperative. The commissioner was to hold the assets subject to the 
order of the chief justice. The further facts appear in the opinion on 
a motion to restrain the commissioner from interfering with the 
assets. 
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Sutpman, J. 

* * * * * * The general principles of law which are involved in 
this case are of great importance, and concern pecuniary interests in 
this country of no ordinary magnitude, and would justify me in tak- 
ing more time for the consideration of this motion than Iam now 
able to give. It is proper that the hearing which will soon take place 
before Judge Park and his associate in regard to the value of the as- 
sets of the company should not be embarrassed by the precedency of 
any undecided motion in this court, and it is due to the policy- holders 
in this company that they should be speedily apprised of the deei- 
sion of the courts in regard to the management of its property. These 
considerations demand a prompt decision, and prevent anything more 
than a succinct statement of the principles which I deem applicable 
to the case. 

It is obvious at the outset that the general question which I am 
asked to determine has always been considered by courts one of grave 
importance. The right of the judiciary to declare’a statute void, and 
to arrest its execution, is one which in the opinion of all courts is 
coupled with responsibilities so grave that it is never to be exercised 
except in very clear cases. One department of the government is 
bound to presume that another has acted rightly. The party who 
wishes us to pronounce a law unconstitutional, takes upon himself 
the burden of proving beyond doubt that it is so. Erie R. R. Co, vs. 
Casey, Penn., 217, Black, J. It should be a very clear case to justify 
a court in deciding that an act of the legislature is invalid upon a 
motion for a provisional injunction, a proceeding which addresses it- 
self particularly to judicial discretion. 

The defendant corporation is a stock corporation authorized to 
issue life policies upon the mutual plan of insurance, but it is not 
strictly a mutual insurance company, and the policy-holders are nat 
necessarily members of the corporation, and have no right to partici- 
pate in its management. The complainants appear before the court 
only as creditors of the company. . Being citizens of the State of New 
York, they have a right to bring in this bill against the defendants, 
citizens of Connecticut, and their interests as creditors of the corpora- 
tion and cestuis que trust of the fund which is now in the control of 
the directors of the corporation, entitles them to maintain their suit 
if they have suffered injury. The principle that a stockholder of a 
company cannot maintain a bill in equity against a wrong doer to 
prevent an injury to the corporation, unless it should be averred and 
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shall appear that the corporation has refused to take measures to 
protect itself, does not extend to a bill which is in good faith filed by a 
creditor. 

It is suggested that the questions in this case are the same as those 
which are stated in the petitions of the insurance company now pend- 
ing in the Superior Court, and that they have already been virtually 
passed upon by the decision of Judge Beardsley. While a decision 
of any judge upon a motion for a temporary injunction is not a con- 
trolling authority, yet it is true that the same general questions which 
are here presented were discussed in the argument before Judge 
Beardsley; and the fact that an eminent judge of this State had in 
effect refused the injunction when it was urged by the insurance 
company, should properly lead me to exercise caution before I grant- 
ed it on an action which, though brought by the policy-holders, the 
affidavits on file in this case tend to show was instituted at the in- 
stance of the company. The counsel in the case are not seriously at 
issue as to the principles which are applicable to the repeal of char- 
ters by legislatures. A charter is a contract between the State and 
the corporators, and the corporation takes the grant subject to the 
limitations which are contained in the act of incorporation. If no 
power of repeal is reserved, none can be exercised ; but when the 
charter itself, or a general statute, provides that the charter is subject 
to repeal by the legislature at its pleasure, without restrictions or con- 
ditions limiting the power of repeal, the legislature has the right to 
exercise its power summarily and at will, and its action being a legisla- 
tive and not a judicial act, cannot be reviewed by the courts, unless it 
should exercise its power so‘wantonly and carelessly as palpably to 
violate the principles of natural justice ; and in such case a repeal, like 
other legislative acts which do thus palpably violate the principles of 
natural justice, may be reviewed by courts. The power of the legisla- 
ture, therefore, is not unlimited, for the private rights of persons are 
not subject to an unjust and despotic exercise of power by a legisla- 
ture without means of redress. “The theory of our government, 
State and national, is opposed to the deposit of unlimited power any- 
where. The executive, the legislative and the judicial branches of 
these governments are all of limited and defined power.” Loan 
Association vs. Topeka, 20 Wall., 663. It is always to be presumed 
that the legislature has exercised its great powers for adequate cause, 
and the extreme caution with which legislatures ordinarily act upon 
the subject of the repeal of charters fully warrants such a presump- 
tion. It is to be observed that this charter, like the majority of Con- 
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necticut charters, provides that it may be repealed “at the pleasure 
of the General Assembly.” It is unlike the chartersin the Pennsyl- 
vania cases of Erie R. R. Co. vs. Casey,.26 Penn. St., 287, and Com- 
monwealth vs. Pittsburgh, 58 Penn. St., 46, which provide that if 
the companies should abuse or misuse their franchises the charters 
should be subject to repeal. There is no question here whether the 
legislature is or is not the final judge whether the contingency upon 
which the authority to repeal is based has occurred. The language of 
this charter is also unlike the charter which was examined {n Allen vs. 
McHeen, 1 Sumner, 276, which provided that the legislature could 
alter, limit, restrain or annul the powers conferred, and in which case 
the court held that a right of absolute repeal was not reserved. The 
right of appeal is here expressly reserved, is to be oxercised at the 
pleasure of the General Assembly, and is subject only to the limitation 
which I have suggested. 

It is not material whether the court of probate had or had not de- 
cided that it was not expedient to appoint a trustee. That court 
simply found that the company was insolvent, but that its assets were 
not less than three fourths of its liabilities. The finding or the opin- 
ion of the court did not debar the legislature from taking such legis- 
lative action as it deemed just. ; 

A repeal of a charter does not of itself violate or impair the obliga- 
tions of any contract Which the corporation has entered into. But 
the legislature cannot establish such rules in regard to the manage- 
ment and disposition of the assets of the corporation that the avails 
shall be cliverted from or divided unfairly and unequally among the 
creditors, and thus impair the obligation of contracts, or that the por- 
tion of the avails which belong to the stockholdérs shall be seques- 
tered and diverted from the owners, and thus injure vested rights. 
“ The capital and debts of banking and other moneyed corporations 
constitute a trust fand and pledge for the payment of creditors and 
' stockholders, and a court of equity will lay hold of the fand and see 
that it be duly collected and applied. A law distributing the pro- 
ceeds of an insolvent trading or banking corporation among its stock- 
holders, or giving it to strangers, or seizing it to the use of the State, 
would as clearly impair the obligation of its contracts as a law giving 
to the heirs the effects of a deceased natural person to the exclusion 
of his creditors would impair the obligation of his contracts.” Cur- 
ran vs. State of Arkansas, 15 How., 312. 

The legislature has also the right as an administrative measure to 
appoint a trustee to take the assets and manage the affairs of a cor- 





834 Report of Decisions. [Nov., 


poration whose charter has been repealed’ in conformity with the 
general just rules which it has prescribed, or with the rules of a court 
of equity, if no statutory provisions have been enacted. If no trustee 
is appointed by the legislature, “a court of equity, which never allows 
a trust to fail for want of a trustee, would see to the execution of that 
trust, although by the dissolution of the corporation the legal title to 
the property has been changed.” Curran vs. Arkansas, cited supra. 

The complainants do not controvert in the main the principles 
which have been stated, but they contend that while the legislature 
had the right to repeal this charter, that it has not been in fact re- 
pealed, it and if has been repealed, that the provisions by which the 
commissioner was appointed to hold the assets, subject to the order 
of the chief judge, who does not act as a judge, but merely as a com- 
mittee, and whose directions are not subject to appeal or review, and 
the provision that the title to the assets shall be vested in the com- 
missioner, are invalid, and that the resolution is void. 

1. It is contended that the preamble is void because the legisla- 
ture has no power to find facts which may affect private rights, and 
the preamble is so interwoven with the resolution that being void, 
the resolution is void also. 

It is true that the facts recited in a preamble of a private statute 
are not evidence as between the person for whose benefit the act was 
passed and a third person, and that a legislattire has no power to 
find facts by legislative enactment so as to be evidence in suits against 
persons who were not applicants for the act. Elmendorf vs. Carmi- 
chael, 3 Littell, 472; Parmalee vs. Thompson, 7 Hill, 80. This is an 
obvious rule of evidence. But it has no application here. If, as is 
admitted, the legislature had power to repeal the charter, it had the 
power to state the reasons which induced it to act. A statement of 
the reasons was not indispensable to the validity of the repeal, but 
was proper for the information of the public and of the corporation. 
This resolution is not a judicial act, finding that a forfeiture of the 
charter has taken place. If it, was, it could well be urged that a legis- 
lature has not ordinarily judicial powers, and that the attempt to exer- 
cise judicial functions is void, but the resolution is a legislative act de- 
claring the repeal and not the forfeiture of the charter, and the reci- 
tals are not in the nature of judicial findings of facts, but the state- 
ment of the reasons which operated upon the legislative mind. “ The 
inquiry into the affairs or defaults of a corporation, with a view to 
continue or discontinue it, is not a judicial act. No issue is formed, 
no decree or judgment is passed, no forfeiture is adjudged, no fine or 
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punishment is imposed. But an inquiry is had in such form as is 
deemed most wise and expedient, with a view to ascertain facts upon 
which to exercise legislative power, or to learn whether a contingency 
has happened upon which legislative action is required.” Crease vs. 
Babcock, 23 Pick., 344. 

2. The complainants insist that the legislature must of itself de- 
termine whether an enactment shall or shall not be a law, and cannot 
delegate the power to make or repeal laws ; that the attempted repeal 
of this charter is delegated to the insurance commissioner, and is 
therefore void. 

The resolution provides that the charter shull be repealed on Sep- 
tember 1, 1875, provided, if the company shall before that day receive 
a certificate that deficiency in its assets has been supplied, then the 
charter shall remain in full force, and, in case of « disagreement be- 
tween the commissioner and the company as to the amount of its 
assets, the chief justice and his associate shall determine and state the 
amount to be paid in, and if the amount so found shall be paid with- 
in thirty days the resolution shall be inoperative and void. Iam in- 
clined to the opinion that by this resolution the charter was repealed, 
but the repeal was not to take effect or be uperative if a specified event 
should thereafter take place, which event was uncertain. The commis- 
sioner, subject to an appeal to the chief justice and another member of 
the court, was to determine whether that event had taken place. The 
legislature, for itself, determined and enacted that the charter should 
be repealed provided an event did not occur in the future ; the as- 
certainment and announcement that the event had happened, the 
legislature entrusted to an officer or a committee whom it designated. 
The legislature delegated to no one the power to determine whether 
the charter should or should not be repealed. It delegated the duty of 
ascertaining whether a fact existed upon the existence of which it had 
determined that the repeal should not go into effect. A valid statute 
may be passed to take effect upon the happening of some future 
event, certain or uncertain. It is a law in presenti to take effect in 
futuro. The event or change of circumstances must be such as in the 
judgment of the legislature affecis the question of the expediency of 
the law. The legislature in effect declares the law inexpedient, if the 
event should not happen; expedient it should happen. They appeal 
to nobody to judge of its expediency. Bartow vs. Himrod, 8 N. Y., 
483, per Ruggles, J. 

3. The complainants further say that. the charter is not repealed 
until after the decision of Judge Park and his associate, that either 
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before or after the repeal the legislature has no power to take the as- 
sets of an insurance company out of the hands of its officers and to 
transfer the custody of the property to a third person, who is to hold 
them subject to the order of an individual acting not as a judge, and 
exercising no judicial functions, and not necessarily guided by the 
principles of law, and from whose order there is no appeal—that the 
resolve is a special and personal statute, prescribing an exceptional 
and peculiar rule of conduct upon this single corporation, and there- 
fore unjust and in violation of legislative power. 

The orginal resolution which was reported to the legislature con- 
tained the first proviso only. As reported, it manifestly provided that, 
the charter should be repealed September 1, 1875, unless, upon the 
happening of a certain event, the repeal should not go into effect. An 
amendment was added, by which in case of a disagreement be- 
tween the commissioner and the insurance company, another com- 
mittee was appointed to ascertain the amount of deficiency, if any, and 
if the amount so ascertained should be paid in, the resolution should be 
inoperative and void. It is a question which it is not now necessary to 
determine, whether the charter is already repealed or whether its re- 
peal occurs at the expiration of the time which is limited for payment of 
the deficiency, if any there be, which may be found by the two judges, 
and upon non-payment of the amount. I have already suggested that 
the true construction is that the charter is repealed, to take effect or 
not to take effect upon the happening of an uncertain event. If the 
charter is repealed there can be no doubt of the power of the legisla- 
ture to appoint some person to act merely as custodian of the assets 
of the corporation. But assuming that the charter is now in exis- 
tence, and unrepealed, I am of the opinion that the legislature has the 
power, if in their opinion the public interests and the rights of credi- 
tors of a particular corporation demand it, to take away the custody 
of the assets of such corporation from its directors and entrust the 
custody to an officer of the State pending an investigation into the 
_company’s solvency, and the determination of the fact whether the 
event has happened upon which a repeal of the charter will take place, 
It is apparent, from an inspection of the resolution, that the legisla- 
ture deemed the corporation insolvent, and that the liabilities exceed- 
ed the assets $400,000, and also was of opinion that the corporation 
had not complied with the requirements of law, and that the affairs 
of the company were in so precarious a condition that it was proper 
to take the unusual step of repealing the charter. But the legisla- 
ture was also willing to give the company an opportunity of mak- 





1875.] Lathrop et al. vs. Insurance Commissioner. 837 


ing good the deficiency, and further was willing not to permit the de- 
cision of the insurance commissioner upon the question whether the 
deficiency had been supplied, to be final, but to entrust the final hear- 
ing and determination in regard to the sufficiency of assets to two per- 
sons whose judicial position peculiarly adapts them to pass upon dis- 
puted questions of facts, whose official character precludes the suspicion 
that injustice might be done, and should assure the creditors that their 
rights are to be guarded. That investigation would necessarily consume 
time. The question presented itself: Do the interests of the cestuis 
que trust in the property of the company require that during the in- 
vestigation the assets, which in our opinion have become seriously 
impaired, shall remain in the hands of the directors? The legislature 
decided to place the assets, for the time being, in the custody of an 
officer of the State, and derived their power so to do from the general 
power which had been reserved over the affairs of this particular cor- 
poration—that of amendment of its charter at its pleasure. ‘“ What- 
ever might be true if the charter was a close one, the General As- 
sembly could impose upon the defendants any additional conditions 
or burdens connected with the grant which they might deem necessary 
for the protection or welfare of the public, and which they might 
originally and with justice *have imposed.” English vs. N. H. & 
Northampton Co., 32 Conn., 243; Commissioners, ete. vs. Holyoke 
Water Power Co., 104 Mass., 446. It is not necessary that the reso- 
lution should be styled an amendment. Bishop vs. Brainard, 28 
Conn., 298. ‘Tlfe legislature has reserved to itself the control of this 
charter, and can modify it to meet any exigency which may arise in 
the affairs of the corporation, and where the legislature has determined 
that the pecuniary mterests of the creditors are so imperiled that the 
necessity of repealing the charter may arise, it would seem that the 
legislature has the power to provide that the officer who has the over- 
sight of all the insurance companies of the State is the proper person 
to have the exclusive custody of the assets of this corporation and act 
as its treasurer for the time being. The legislature could originally 
have imposed this condition upon the company; they can impose it 
at any time when they deem it necessary for the protection or welfare 
of the corporation. 

It is earnestly contended that the resolution directs the commis- 
sioner to hold the assets subject to the order or a committee not act- 
ing judicially, and from whose order there is no appeal, and who in 
his directions is not necessarily acting in conformity with principles 
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of law. It is true that the chief justice will act as committee or 
agent of the legislature, and not strictly in his judicial capacity, and if 
the resolution and the general statute in regard to life insurance cor- 
porations whose charters have been repealed, placed the assets under 
the control of a committee, to be disposed of as the committee pleased, 
and without the control of the courts of the State, such acts would 
properly be the subject of severe critism, and might be declared to be 
inoperative. This resolution simply empowers the commissioner to 
hold the assets. He cannot sell or dispose of them under the resolu- 
tion, but is merely their custodian. The chief justice has only authori- 
ty to notify the commissioner either to return the assets to the com- 
pany, or that the event has not taken place upon which the repeal of 
the charter is avoided, after which the commissioner|is to be governed 
by the general statute. He then becomes a trustee under the exclu- 
sive direction and control of a court of equity, and subject to its de- 
crees. The assets are not to be managed or disposed of, and the 
avails are not to be paid in accordance with the order of a committee, 
but in pursuance of the general statute, and under the direction of 
the Superior Court, a court of general jurisdiction and of full chancery 
powers. 

The weight of the complainant’s argument bore upon the clause of 
this resolution, which they consider most unjust and prejudical to 
their interests. I think that they misapprehend the nature of the 
powers of the chief judge over the assets, which is so limited that 
there is no interference with the rights of creditors. 

Upon the argument of the motion the provisions of the general 
statutes were criticised by the complainants. The bill does not ask 
for the interference of the court upon the ground of the invalidity of 
the statute, but the court is asked to prevent the commissioner from 
taking possession of the assets under the authority of a resolution of 
the General Assembly which is alleged to be void. I do not deem it, 
therefore, incumbent upon me at this time to consider the character 
of the statute. 

The suggestions which have been made in regard to the control of 
the legislature over those charters in which a power of amendment 
or repeal has been reserved, apply to the objection that this resolu- 
tion is a special and peculiar law, by which the rights of this corpora- 
tion are to be jeopardized, differing from the Jaw applicable to all 
other corporations in like condition. All insurance companies in 
Connecticut are created by special charter. Each company is under 
the particular supervision of the legislature, and is liable in case of 
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insolvency or malfeasance to be controlled by such action applicable 
to the special case as shall serve to protect creditors or shareholders 
or the public. 

Sundry affidavits were read for the purpose of showing that Mr. 
Steadman had not informed the company prior to September Ist, of 
the amount of the alleged deficiency, and had not given the company 
an opportunity to supply the required amount—and had not acted 
justly toward the company since the passage of this resolution. 
Counter affidavits were presented by the commissioner. If any steps 
were to be taken by the commissioner in advance of the action of the 
company, prior to September Ist, in regard to which I express no 
opinion, I am not satisfied that the commissioner failed to do what- 
ever the resolution or the statutes, or the duty which he owed to the 
corporation or to the public, imposed upon him. The corporation 
does not seem to me to have suffered in consequence of a neglect of 
the commissioner to keep them informed of his views and wishes. 

The motion for a provisional injunction is denied, and the restriin- 
ing order now in force is vacated. 


[Errata.—The following misprints occur in the preceding pages of 
this case: On p. 830, line 12, omit “ National ;” line 21, insert “ Na- 
tional” after “ American ;” line 31, for “session” read “ resolution.” 
Page 831, line 8, for “ precedency ” read “ pendency ;” line 24, insert 
“26” before “Penn.”—Ep. Journat.] 
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SUPREME COURT.OF PENNSYLVANIA. 


ROYAL INSURANCE COMPANY 
US. 


ROEDEL er at.* 


Contents in the upper stories were insured by a special policy, and the contcuts 
in the lower and upper stories by general policies. The loss in the lower 
stories exceeded the general policies, and the loss in the upper stories exceeded 
the special policy. . 

Held, that the general policy must be paid in full, and not so contribute with the 
special as to relieve each of a portiun of a total loss. 


Judgment affirmed. 


M. P. Henry, for Plaintiff. 
E. G. Prarr & Samuet Dickson, for Defendant. 


By tae Court. 


This case is ruled by that of Sloat vs. Royal Ins. Co., 13 P. F, 
Smith, 14. The loss in this instance exceeds the entire insurance in 
all the policies, general and special. The loss in the first and second 
stories of the building, which was not covered by the special policy 
in the subject in the third and fourth stories, largely exceeded the en- 
tire amount of the general policies. So the loss in the third and 
fourth stories exceeded the amount of the special policy, which was 
confined to the subject in those upper stories. It is clear, therefore, 
that the general and special policies covered in fact different subjects, 
and that the loss under each was more than sufficient to exhaust its 
entire amount. A rule of average which would exempt the general 
policies from a portion of their peculiar loss below, in order to carry 
it to the relief of the special policy above, and thus to exonerate each 
from a portion of a tolal loss of different subjects, would directly 


* Decision rendered Feb. 1, 1875. 
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contradict the very spirit and intent of the contract of insurance ; 
the subjects being different, and the loss upon each being greater 
than the insurance on such specially applicable to it, it is evident that 
the average would effectuate no equity it was intended to cover. We 
do not think Merrick vs. Germania Ins. Co., 4 P. F. Smith, 277, is 
,8u fficiently clear on this point to overrule Sloat vs. Ins. Co. 
Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 


January Term, 1875. 
Appeal from Circuit Court of Dane County. 


M. E. FULLER anp oruers, Appellanis, 
vs. 


THE MADISON MUTUAL INS. CO., 
Respondent. 


An application when accepted does not constitute the binding contract between 
the parties exclusive of the policy. The application and acceptance constitute 
an inchoate and executory contract, executed and completed by the policy. 

One prgviously insured in the same mutual company is chargeable with notice of 
its by-laws and business routine. 

Inability to read a policy, through ignorance of the language, is no excuse fo- 
ignorance of its terms. 

A proviso requiring knowledge of subsequent incumbrance, under penalty of for- 
feiture, is @ very proper one. 

A known breach of this condition by the insured amounts to a voluntary aban- 
donment of his insurance. If ignorance of the condition, it was involuntary 
and negligent ignorance which avoided the policy. 


Judgment affirmed. 


Stoan, Srevens & Morais, for Appellants. 
B. E. Hurcatson, for Respondent. 
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Ryan, C. J. 


The position of the learned counsel for the appellants, that Detar’s 
application for insurance, accepted by the respondent, constitutes the 
binding contract of insurance between the parties to it, exclusive of 
the policy, appears to us wholly untenable. The application is, in 
effect, for insurance by policy, and the premium note is in terms in, 
consideration of a policy. If the application were accepted other- 
wise than by the policy, then the application and acceptance consti- 
tuted an inchoate and executory contract, executed and completed by 
the policy. Angel on Ins., sec, 22; May on Ins., sees. 44, 159, 168 ; 
Kolmer vs. Ins. Co., 1 Wash., 93 ; McCulloch vs. Ins. Co., 1 Pick., 
278 ; Perkins vs. Ins. Co., 4 Cowan, 645; Lightbody vs. Ins. Co., 23 
Wend., 18; N. E. Ins. Co. vs. Robinson, 25 Ind., 536; Taylor vs. 
Ins. Co., 9 Howard, 390 ; Adtna Ins. Co. vs. Iron Co., 21 Wis., 458 ; 
S. C., 26 Wis., 78. We cannot see the application of Falvey vs. 
Transportation Co., 15 Wis., 129. 

The application was for such a policy as the respondent was in the 
habit of issuing in the usual course of business. Detar had been pre- 
viously insured in the same mutual company, and is chargeable with 
notice of its by-laws and routine of business. Angel, sec. 146 ; Mit- 
chell vs. Ins. Co., 51 Penn. St., 402; Simeral vs. Ins. Co., 18 Iowa, 
319 ; Coles vs. Ins. Co., ib., 425. Having made his application, paid 
his premium, and accepted his policy, he is bound by it. 

There is no pretence that he was overreached or deceived, otherwise 
than in the fact that he could not and did not read the policy. That was 
his own negligence. His want of knowledge of English is no excuse. 
Had he desired to understand the policy in detail, he could and pre- 
sumably would have had it translated to him by some competent per- 
son. But like many who can read English, he neglected to make him- 
self acquainted with the terms and conditions of the policy on which 
he slept so long. And he cannot he heard to complain that his 
ignorance misled him. ” 

We are not disposed to quarrel with the criticism of counsel on 
some captious conditions of modern fire policies. Phoenix Insur- 
ance Company vs. Slaughter, 12 Wallace, 404, {1 Insurance Law 
Journal, 666.] But we cannot regard the proviso of this policy 
now in question as being of a censurable character. It is little to 
say that the very general habit of insurance against fire has led to 
great carelessness. The destruction of property by fire, and the con- 
sequent loss to the commonwealth, have been probably increased 
largely by insurance. It is the interest of insurance companies, as 
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it is public policy, that the insured should largely share the risk with 
the insurer, ‘ And to that end it is important not only that the in- 
surer s hould know the amount of incumbrance on property when in- 
sured, but should have notice of subsequent incumbrance. See Co- 
lumbian Ins. Co. vs. Lawrence, 2 Peters, 25; Hinman vs. Ins. Co., 
3 Ins. Law Jour., 894. Hence the proviso in question, that if the 
property insured should be additionally encumbered, without notice 
to the respondent, the insurance should be void. 

If Detar knew of the proviso, his subsequent mortgage without 
notice to the respondent, operated as a voluntary abandonment of 
the insurance. If he did not know of it, it was a disregard of the 
terms of the contract, involuntary and negligent ignorance of its ef- 
fect, which avoided his insurance. That is the effect of the subse- 
quent incumbrance, without notice, under such a policy. Edwards 
vs. Ins. Co., 1 Allen, 311; Brown vs. Ins. Co., 41 Penn. St., 187; 
Penn Ins. Co., vs. Gottsman, 48 Penn. St., 151 ; Dodge Co. Ins. Co. 
vs. Rogers, 12 Wis., 337 ; Wustum vs. Ins. Co., 15 Wis., 138 ; Keeler 
vs. Ins. Co., 16 Wis., 523. 

The judgment of the court below must be affirmed. 


COURT OF APPEALS OF NEW YORK. 


ELLEN O’REILLY, Respondent, 
vs. 


GUARDIAN MUTUAL LIFE INS. Co.,* 
Appellant. 


A mere informal notification of the fact in a letter is sufficient as a notice of the 
death of the insured to the company. 

Seasonable proof of death might serve for both proof and notice, but a mere 
notice cannot supply the place of a formal proof. The two are entirely dis- 
tinct. 


When the form of proof is not prescribed by the policy it must be such reasonable 
evidence as the party can command at the time, that the event has happened 


* Decision rendered Feb. 23, 1875. * 
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upon which the liability of the insurer depends. What is proof must be de- 
termined by the rules of evidence so far as they can be applied to extra-judicial 
proceedings. 

Neglect to notify a claimant that a mere notice of death is not proof, is not a 
waiver of a condition requiring such proof to be furnished. 


Judgment reversed. 


S. Hann, for Appellant. 
Jas. Troy, for Respondent. 


Auten, J. 


The sum insured upon the joint lives of the plaintiff and Michael 
O'Reilly, was, upon the death of either, payable to the :survivor in 
sixty days after due notice and proof of such death. It is objected 
by the defendant that no proof of the death of either of the insured 
was made to the company, and for that reason the action is prema- 
ture. By the terris of the contract the insurers have the full time of 
sixty days after proof of death within which to pay the money, and 
no action can be maintained upon the policy until after the expiration 
of that time. “ 

It is conceded that notice of the death of Michael O. Reilly was 
given. The notice was in the form of a letter from the plaintiff to 
the defendant, dated June 3, 1872, commencing, “I hereby inform 
you,” and stating that Michael O’Reilly, the husband of the writer, 
and one of the insured, had died in Providence, R. I., on the 15th of 
May preceding, after a short illness. 

As a notice, the letter was a full compliance with the requirements 
of the policy, and gave all the information the company could require 
under the condition that notice should be given. It was held upon 
the trial that it served the purpose of and was proof of the death of 
Michael, sufficient as the preliminary proof also required by the 
terms of the policy, so as to give an action after the lapse of sixty 
days from the time of its receipt by the defendant. The notice and 
proof of death required as conditions precedent to a right of action 
upon the contract were distinct and separate acts. “ Proof” of death, 
if seasonably made, might serve for both the proof and notice con- 
templated, as the more authentic and verified information contained 
in the “ proofs,” would ordinarily include all the particulars which 
would be communicated by the informal notice. But the converse is 
not true. A mere notice cannot supply the place of or dispense with 
the more formal proof provided for in the policy. The two are en- 
tirely distinct in their character, and are mentioned as two distinct 
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acts to be performed by one who claims the benefit of the insurance. 
A notice may be, and usually is, as in this case, an informal, un- 
verified, and uncorroborated assertion of the claimant, the party in 
interest. It is ordinarily given immediately after the happening of 
the event. There ned be no delay in notifying the insurers, while 
the making of formal proofs may be a work of time. What the 
character of the “ proof” should be, when not prescribed by the terms 
of the policy, must depend very much upon the fact to be proved, and 
the evidence by which it ‘is ordinarily established, or of which it is 
susceptible. But that proof, as that term is used, means something 
more than the unverified declaration of the party in interest, whether 
formal or informal, may. be laid down as a self-evident proposition. 
Else why require “proof,” in addition to “notice?” If “ notice,” 
information, or advice by the party in interest is proof, the one word 
would have sufficed, and the second word has no place in the condi- 
tion, or office to perform. 

“ Proof,” as in addition to notice, must mean evidence in some form, 
such form as is usual and customary in euch cases, or as is recognized 
by law, and is calculated to convince or persuade the mind of the 
truth of the fact alleged. The bare statement of one of known 
character for truth might convince one who knew him of the reality 
of the fact stated by him, but it would not be proof in any proper 
sense. Proof is frequently used as the synonym of “ evidence,” (1 

*Greenl., Ev., § 1,) and it was probably so used in this instance. The 
condition can only be performed by furnishing evidence in some form, 
of the truth of the fact stated in the notice, and upon which the 
right of action depends. It need not be that full, clear, and explicit 
proof which would be required upon the trial of an issue upon the 
question, but it must be such reasonable evidence as the party can 
command at the time to give assurance that the event has happened 
upon which the liability of the insurers depends. Walsh vs. Marine 
Ins. Co., 32 N. Y., 427. The purpose of the condition is that the 
insurer may be able, intelligently, to form some estimate of his rights 
and liabilities before he is obliged to pay, and some proof must be 
exhibited. 2 Arnould on Ins., 1200. 

In Lenox vs. United Ins. Co., 3 J. Cas., 224, it was held that the 
protest of the master was sufficient as preliminary proof of the loss 
of a vessel, as it was proof in the customary form. The court did 
not pass upon the question whether proof by affidavit or under oath 
was contemplated or necessary in all cases, but the protest was held 
sufficient as the customary evidence in such cases, and that was proof 
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under oath, and so stated to be by the court. The same evidence 
was held sufficient in Talcott vs. Marine Ins. Co., 2 J. R., 130. It was 
the usual documentary evidence of the fact alleged. See also Mun- 
son vs. New England Marine Ins. Co., 4 Mass., 88. 

Taylor vs. Autna Life Ins. Co., 13 Gray, 434, was an action on a 
life policy, and the court, by Metcalf, J., say’ commenting upon a 
similar con:lition, that “such notice and proof were pre-requisite to 
the maintenance of this action.” Proof had been furnished the 
company, and the defendant admitted that there was no defect in the 
proof of death, unless in order to constitute due proof: thereof it was 
necessary to produce a sworn certificate of the attending physician. 
The court held that the insurer not having made the production of 
such certificate a condition of the policy, could not insist upon it, but 
that any proof which was reasonably sufficient in law would be a 
compliance with the condition. What is proof must be determined 
according to the rules of evidence so far as they can be applied to 
extra-judicial proceedings. The parties may prescribe the character 
of the proofs to be made, but in this case they have not done so, and 
it is left to be determined by general principles applicable to like 
cases. As no proof of the death of Michael O’Reilly was furnished, 
or attempted to be furnished, we are not called upon to say what 
proof would answer the call of the policy. There being no proof of 
any kirid furnished, the condition precedent to an action was not 
performed. The defendant did not waive the condition or the fur-~ 
nishing of proof of death by omitting to notify the plaintiff that the 
notice was not proof. The notice was sufficient as a notice, and did 
purport to be more than a mere notice. 

It would have been impertinent to have notified the plaintiff that a 
paper, not purporting to be proof, was not sufficient proof of the 
death of the party. 

The judgment must be reversed, and a new trial granted. 

All concur. 





Planters’ Ins. Co. vs. Comfort. 


SUPREME COURT OF MISSISSIPPI. 


Ocroser Term, 1874. 


In Error to the Circuit Court of Hinds Co. 


PLANTERS’ INSURANCE CO. 
vs. 


-D. B. COMFORT.* 


In a mutnal fire company the expiration of the surrender and cancellation of the 
policy relieves the assured from all assessments on his premium notes except 
such as were previously made. 

It rests on the underwriters to show that the assessment, according to the terms of 
the charter, is for a loss during the term of the policy, and has been ratably pro- 
portioned. 

Where a failure to pay assessments involves serious consequences to the insured, 
the underwriter must be held to a fair and substantial compliance with the 
terms of the assessment. 

Where the charter provides that the asssessments shall be limited to losses in- 
curred during the continuance of the policy; that they shall be made equitably; 
that they shall be liens on the property that may be compulsorily collected ; 
and that the insurance should be void while they remained unpaid. 

Held, that strict accuracy is not essential, but there must be a substantial compli- 
ance with the rule of equality in the assessment. 

Held, that an assessment involving previous losses, and in which subsequent assess- 
ments were levied on paying members to make up for the defaults of those 
who did not respond, without first endeavoring to secure compulsory payment, 
was not an equitable assessment in which failure to pay would forfeit the in- 
surance. It was the duty of the company to have enforced the collections 
from delinquents. 

The proofs of loss are competent evidence of a compliance by insured with his 
covenant, and a condition precedent to his right of recovery, but they are not 
evidence as to the amount of loss. 

A repudiation of the company’s liability by the secretary in reponse to a letter 
from the insured notifying of the loss is a waiver of the policy requirements of 
preliminary proofs. 

Judgment affirmed. 


* Decision rendered April t 5, 1875. To appear In 50 Mississippi Reports. 
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W. L. Nugent and T. J. and F. A. R. Waarron, for Plaintiff in 
Error. 
Messrs. Harris & Groras, for Defendant in Error. 


7 
TarBELL, J. 


This suit was brought by D. B. Comfort against the Planters’ In- 
surance Company, (a corporation created by the laws of this State, ) 
on a policy of insurance to recover three thousand dollars, ($3,000, ) the 
amount of the risk taken by the defendant on the plaintiff’s dwelling 
house, against damages and loss by fire. The house was destroyed 
by fire during the term of the policy. It was not controverted 
that the assured was owner of the property, nor that it was of equal 
or greater value than the sum named in the policy. But the defense 
is rested mainly on two grounds: First, that the assured was in de- 
fault, at the time the loss occurred, in the payment of thirty-six dol- 
jars ($36) which had been assessed by the company on his desposit 
note of one hundred and eighty dollars, ($180,) and that the effect of 
such default by the underwriters’ charter of incorporation and cove- 
nant in the policy was to make invalid and of no effect the policy, so 
long as the assured suffered the assessment to remain unpaid. 

The Planters’ Insurance Company was organized on the mutual 
plan, which has certain characteristics common to all companies do- 
ing an insurance business on that theory. Among the features which 
distinguish such a company from those who insure upon a capital 
paid up, or secured, are these: Each person who insures his proper- 
ty becomes a niember of the association. The capital is made up of 
premiums, earnings in the business, and deposit notes. The deposit 
notes constitute, as it were, a reserved fund, to be called in as the 
necessities of expenses and losses require. The insured become the 
mutual indemnifiers of each other against damage and loss from the 
elements insured against. The funds out of which damages and losses 
are to be paid are the premiums, the earnings, and deposit notes. 
The mode of obtaining contributions from the makers of deposit 
notes is to assess upon each liable for the losses and expenses of the 
company a pro rata assessment of a just proportion, and require its 
payment on due notice. 

An examination of the charter of the company, (Session acts, 601 to 
609,) will discover that its scheme of insurance contained all of these 
features. Deposit notes may be received -from the insured, which 
notes shall be paid at such times and in such sums ‘as the directors 
may from time to time require for the payment of losses or expenses. 
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The directors or executive committee shall fix the amount each per- 
son shall pay, at the time of making application for insurance. Sect. 
6. Every person who shall become insured, also his heirs, executors 
* * and assigns continuing to be insured therein, shall be deemed 
and taken to be members thereof, during the time specified in their poli- 
cies, and no longer. Sect. 7. The members shall be bound to pay their 
proportion of all losses during the time for which they were insured, 
to amount of their notes. Sect. 8. In case there shall not be sufficient 
money in the treasury to pay any loss, the directors may settle 
and determine the sums to be paid by the several members thereof, 
as their respective portions of such loss, according to the amount of 
their several deposit notes, notice of which shall be sent. The 
amounts thus assessed shall be paid into the treasury within ninety 
days after notice sent. Sect. 15. 

A refusal to pay an assessment for thirty days, which has been duly 
ordered, shall cause a loss of all benefit or advantage of the insurance, 
for and during the term of such default. Sect. 16. 

The cash premiums and deposit notes shall constitute the capital 
stock, but a guarantee capital not exceeding $500,000 may be added. 
Sect. 18. 

Every person who effects an insurance becomes a member of the 
company, and is bound to pay his proportion of losses happening 
during the time he was insured. The amount thus to be paid is 
settled by an assessment on the deposit notes. For a refusal prompt- 
ly to respond to this assessment duly made, after notice, the policy 
is suspended and becomes of no effect so long as the particular 
member is in default. The defendant, through Van Hook, its chief 
officer, placed its refusal to pay Comfort the amount of the risk it 
had taken on his dwelling-house, upon the ground that, at the time 
the house was consumed by fire, Comfort was recusant in paying the 
assessment of $36, his due proportion of his deposit note, and that 
under the 16th section of its charter, the policy was suspended and 
inoperative. The plaintiffs attempted to obviate that defense in two 
modes. 

First, that the assessment was illegal, and therefore he was under 
no obligation to pay it. Second, that he made a tender of the money, 
or made reasonable efforts to pay at the defendant’s chief office of 
business. 

The engagement of the members (all the insured are members) to 
and with each other, is that they will make good to another all dam- 
ages and losses, arising from the element insured against. 
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That is the obligation of the insured with each other contempo- 
raneously holding policies. But this mutual obligation is worked out 
by the company in the mode prescribed in the 15th and 16th sections, 
viz., when a loss happened, if there be no money in the treasury, 
then assessment shall be made and collected. 

The deposit notes are made by the charter of the nature of a re- 
served fund, to meet expenses and losses whenever there is not money 
enough in the treasury, derived from premiums, which are primarily 
devoted to those purposes. The members of the company are per- 
petually changing by the expiration of policies, and new insurances. 
When the cortingency arises to make and collect an assessment it must 
be settled on these principles: First, the directory are to determine 
the amount to be called in. Second, that the sum must apportioned 
ratably upon the deposit notes of all the insured whose policies 
were in existence unexpired at the date of the loss. The person who 
effects an insurance to-day is not liable for a loss which occurred yes- 
terday. Responsibility to contribute to a loss begins when the insur- 
ance has been effected, and terminates when the policy expires. It 
would follow, therefore, that whatever would dissolve the connection 
of the insured with the company would absolve him from all assess- 
ments, except such as had been previously made. Such would be the 
effect of the surrender and cancellation of a policy, when the policy, 
with the consent of the underwriter, is given up and cancelled. The 
deposit note goes: with it. Both are constituent parts of one transac- 
tion. Flanders on Fire Ins., 23. 

The officers of the company have at all times information, from their 
papers and records, of the data necessary to be considered in making 
the assessment. They have information of the times and amount of 
of losses, of whom are insured at such dates, and of the deposit notes. 
They can readily make proper apportionments. It would rest upon 
the underwriter properly to show that the assessment was one to 
which the assured is bound to contribute. Atlantic Insurance Co. 
vs. Fitzpatrick, 2 Gray, 297. Since the insured is only liable for his 
proportional part, in common with others, for a loss which happened 
whilst his policy continued, and is not responsible for losses which’ 
occurred, before he became a member, or after his policy expired, it 
would seem to be a logical consequence that the underwriter must show 
a state of facts which authorizes the assessment to be made. One of 
those facts is, that the loss took place during the term of his policy, 
Insurance Company vs. Harney, 45 N. Y., 298. Long Pond Insurance 
Company vs. Houghton, 6 Gray, 77, 82. Another fact to be shown 
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is, that all the members under a duty to cqntribute must be assessed. 
This is necessary in order that the burden, which is common to all, 
_ shall be equitably and equally distributed. Herkimer Co. vs. 
Fuller, 15 Barbour, 375. Bangs vs. Gray, 15 Barbour, 272. Ohio 
Company vs. Marietta Co., 3 Ohio St., 350. Insurance Company vs. 
Harvey, 45 N. H., 298. Hart vs. Achilles, 28 Barber, 576. Dana vs. 
Munro, 38 ib., 528. Van Hook, the secretary of the defendant, ex- 
plained the circumstances connected with the assessments. First, a 
resolution of the directors of August 2, 1870, to the effect that each 
deposit note given after April 1, 1869, and not heretofore assessed, 
be assessed twenty per cent. to meet losses and expenses incurred 
etc.,on December, 1870. Another resolution was passed, making a 
further assessment of twenty per cent. on all deposit notes held by 
the company, payable within thirty days after the 15th of December. 
Notice was given to Comfort of his assessment, which expired the 15th 
of January, 1871. These assessments had been made to meet losses 
which had occurred. ‘Lhe assessments were made on all the mutual 
policies * * without reference to the dates of the losses. More than 
half the members refused to pay the first assessment. No compulsory 
efforts by suits were made to compel payments. The second ‘assess- 
ment was made with a view of raising the funds needed from the 
policy-holders other than those who were delinquent in the first assess- 
ment. The witness also said that the second assessment was made on 
all the deposit notes held by the company. 

The 16th section of the defendant’s charter already referred to, by 
way of penalty upon the member who refuses to pay promptly his 
assessment, excludes and debars him of all benefit and advantage of 
his insurance during the term of such default, but nevertheless he 
shall cpntinue liable to contribute to losses until his policy expires 
by limitation. In addition, by the terms of the preceding section, upon 
failure to pay the assessment tle company may sue for and collect 
the whole amount of the deposit note, and the money shall be subject 
to the payment of losses and expenses which have or may thereafter 
accrue. Where such serious consequences are visited upon the in- 
sured for a failure to perform his part of the contract, the under- 
writer ought to be held to a fair and substantial compliance on his 
part. 

Comfort, as already observed, was under au obligation, if the necessi- 
ty arose, to pay his proper proportion to the funds of the company. 
The rule by which his share of the contribution is to be ascertained 
is distinctly pointed out in the charter. First the gross sum, the 
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aggregate of losses, or of losses and expenses accrued since each be- 
came a member by insurande of his property. That sum is distribut- 
ed ratably among all mutual policy-holders, who were such during 
the time the losses and expenses accrued. If therefore the company 
sustained a loss before Comfort became a member, he cannot be as- 
sessed for it, but the money must be raised from those who were at 
that time insured. Each insured may be made assessable to the full 
amount of his deposit note for losses happening during the term of 
his policy, but for no other. 

It appears that both assessments, of August and December, were 
made to cover losses and expenses that had been sustained as well 
before as during the term of Comfort’s policy. If for prior losses, he 
is in no wise liable for them. It is incumbent on the defendant, in 
order to sustain this branch of its defense, to show a proper assess- 
ment, authorized by its contract with Comfort, and its charter and by- 
laws. The term of the deposit note did not bind Comfort to pay the 
$180, the sum named in it absolutely. The words are “in such por- 
tions and at such times as the directors of said company may, agree- 
ably to their charter and by-laws, require to pay the expenses and 
losses.” The charter, and the by-laws made in agreement with it, are 
the criterion to determine the validity of a particular assessment. 

In order, then, that the defendant may claim the benefit of the for- 
feiture denounced by the charter, and repeated in the policy, it must 
show that losses had accrued for which Comfort was liable. That proof 
was not definitely made by the defendant. But the charter plainly 
intends, and it is expressed, that those who share the burden must 
equally (proportioned to their insurance and deposit notes) contri- 
bute to it. But it was proved that not half of the members paid the 
first assessment; (Comfort, however, paid his.) That made the second 
assessment larger than would have been necessary, and increaséd the 
amount demanded from those who were prompt. We do not mean, 
that if the apportionment is not made with strict accuracy that it will 
be vitiated. 

But the charter requires that the rule of equality must be substan- 
tially observed. We do not doubt that insolvent makers of these 
notes may be altogether rejected from the computation, and the assess- 
ment be made with reference to those that are solvent. 

But great injustice is done to those who pay punctually, if the com- 
pany does not avail of the means it has of compulsory payments. 
The charter gives the company the extraordinary security of a lien 
on the buildings insured, and premises, for the deposit notes. It is 
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highly probable that the failure to collect from the delinquents under 
the first assessment increased the last assessment upon all who had 
paid five per cent. Upon refusal to pay within thirty days the first 
assessment, the company could have recovered the entire amount of 
the deposit notes from delinquents, and would have had the right to 
appropriate out of that fund to liquidate future assessments as to 
such parties. 

It was plainly the duty of the company to have enforced collections 
from the delinquents by suits if necessary. If that be not done, it be- 
comes impossible to equally apportion losses and expenses among the 
the members. We are of opinion that it was not shown in evidence 
that the assessment in December upon Comfort was imposed accord- 
ing to the charter of the defendant. The company had no right to 
demand its payment, and it does not have the effect upon his policy 
of insurance denounced by the 16th section of the charter. If the 
assessment was improperly made, and could not be collected by suit, 
manifestly it ought not to have the effect of suspending and annulling 
the policy so long as the default continues. It has been argued for the 
plaintiff in error, though not much pressed, that Comfort did not 
supply the requisite proof of loss, and that it was error to have admit- 
ted in evidence on the trial the preliminary proof of loss, being 
his own affidavit, and the certificate of Webb the clerk. 

One of the covenants in the policy is that the insured shall within 
thirty days make out a full statement of his loss, and procure the 
certificate of a notary public, clerk of a court of record, reciting certain 
matters pointed ont in the policy. These papers were competent evi- 
dence of a compliance by the assured with his covenant. Although 
they are meant for the information of the underwriter, to enable the 
company to make full investigation as to the cause and amount of 
the loss, so as to determine whether it will adjust it or not, yet they 
are also a condition precedent to the right of the assured to recover, 
(Flanders on Fire Insurance pp. 527, 528,) and competent evidence of 
a compliance with the policy, but are not evidence of the quantity 
and quality of the goods or property lost. In response to Comfort’s 
letter notifying the company of the loss, the secretary promptly re- 
plied, repudiating liability of the company, on the ground of non-pay- 
ment of the assessment. That relieved the assured of the duty of pre- 
senting preliminary proofs. They could be of no value to the under- 
writer, and such act is accepted as a waiver of them. Post vs. Autua 
Ins. Co., 43 Barb., 351. Clark vs. Insurance Co., 6 Cush., 340. But 
the plaintiff, in his testimony, stated that his house was burned the 
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9th of June, 1871, and that it was of the value of $5,000, and the day 
after the fire he sent the preliminary proofs to the secretary. Mr. ° 
Van Hook promptly replied, expressing sympathy for the loss, but re- 
fusing to entertain the. question of adjustment, for the reason already 
stated. The building in the application for the insurance was valued at 
$5,000, Lucas, in his testimony, mentions incidentally that the plain- 
tiff’s house was burned. It is manifest from the record that defen- 
dant did not by testimony controvert, in the Circuit Court, that the 
building was consumed by fire, and was of greater value than the risk 
assumed. The defense was placed in that court upon the position 
originally taken by Van Hook. If the proofs on these points were not 
as full as they might have been, it was because the real controversy 
was over the position originally taken by the defendant. 

In view of the result reached in the first question it is unnecessary 
to consider the other points made by the defendant, viz., the deci- 
sion of the Circuit Court overruling demurrer to the first count of the 
declaration, and whether a tender was actually made of the $36, to 
Webb, agent, and if made, whether it would have availed the plaintiff; 
and also, whether the efforts to pay that sum at the principal office 
in Jackson had the effect of relieving the plaintiff from a suspension 
or temporary annulment of the policy. The defendant had the bene- 
fit of these matters on the trial. The testimony was admissible under 
the second as well as under the first count. The only difference be- 
tween the counts was that the first averred a tender of the $36 to 
Webb, the agent, and also the offer to pay it at thé principal office. 
No prejudice has incurred to the defendant by reason thereof. We 
think there is no error in the judgment. It is therefore affirmed. 


Norse.—The foregoing opinion has reference solely to policies issued 
under the mutual plan. 

By reference to the 6th section of the charter it will be seen that 
“any person applying for insurance, so electing may pay a definite sum 
of money for such insurance and incur no. further liability.” In 
consequence of absence from Jackson, [ have taken no part in the 
consideration of this case. TakBELL, J. 


[Simratz, J., and not Tarsert, as misprinted, delivered the opinion 
of the court.—Eb. Journat. | 
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SUPREME COURT OF MICHIGAN. 


January Term, 1875. 


Error to Bay Circuit. 


CLAY FIRE AND MARINE INS. CO., Plainiiff in Error, 
US. 


HURON SALT AND LUMBER MANUF. CO. ror THE vsE 
AND BENEFIT oF Grorce C. Sairu, Defendant in Errgr.* 


That the declaration counted on a policy of a corporation existing under the laws 
of another State, and the execution of the policy had not been proved, was not 
a valid objection to its admission as evidence by the insured. 

Nor was it incumbent on the insured as prelimivary to introducing the policy, to 
show that the company was not acting illegally in insuring. 

Nor was it fatal to the admission of the policy that a special count in the declara- 
tion stated, under a videlicet, that the contract was made in B., whereas the true 
place was in another State, where nobody was misled. 


The Michigan statute against unauthorized insurance does not prohibit an unauthor- 
ized company from contracting in another State for insurance on Michigan 
property. 

The policy insuring P., a corporation, described the property as ‘their three 
story,” etc. ‘Loss, if any, payable to 8., as his interest may appear.” The 
policy contained a provision that it should be void if the insured did not own 
the property by a sole unconditional and entire ownership, so expressed in the 
written portion. , 

Held, that where the whole declaration was constructed on the theory that the cor- 
poration plaintiff possessed the entire interest, the introduction of the expres- 
sion, ‘‘for the use and benefit” of S. in the declaration had no effect to vary 
the issue from what it would have been if the phrase had been omitted. 

Held, that the occurrence of the phrase in the policy did not necessitate proof of 
any interest by S. in the insured property. 

Held, that the possession of a bare legal title by the insured, while the equitable 
estate and interest, and the right to be immediately invested with the legal 
title, belonged to another, was not the unconditional ownership contemplated 
in the policy and avoided the insurance. 

Judgment reversed. 


Homes, Haynes and Stopparp, for Plaintiff in Error. 
McDonatp & Coss and Hoyr Post, for Defendant in Error. 


* To appear in 30 Mich, 
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Graves, J. 

The last named company sues the former to recover on a policy of 
insurance against loss by fire, and having succeeded in the court below, 
the insurance company now seek a review by this court of several 
rulings at the trial. The trial was before a jury, and the re-examina- 
tion is asked upon a bill of exceptions brought up on writ of error. 

The suit was begun by declaration which embraced the general 
counts in assumpsit and one special count, in which the defendant in 
error assumed to set forth the true main features of the contract of 
insurance. The commencement of the declaration was in these terms: . 
“County of Bay, ss) The Huron Salt and Lumber Manufacturing 
Company, a corporation formed and existing under the laws of the 
State of Michigan, plaintiff herein, for the use and benefit of George 
©. Smith, by McDonald & Cobb, its attorneys, complains of the 
Clay Fire and Marine Insurance Company, a corporation formed and 
existing under the laws of the State of Kentucky, defendant herein, of 
a plea of tréspass on the case on promises, filing this declaration as 
commencement of suit,” 

This statement in the commencement that the Salt and Lumber 
Company was plaintiff, was not departed from in setting out the 
cause of action. The general counts were in the usual form, and the 
special counts set out a contract between the companies and averred 
no transfer. 

The special count alleged that “on the 2d day of April, A. D., 18738, 
to wit at Bay City, in said County of Bay, the defendant made a certain 
policy of insurance in writing, by and through its agent, H. Martin, 
whereby the said defendant, in consideration of the sum of thirty- 
seven dollars and fifty cents, to it paid by the plaintiff, did insure the 
said plaintiff against Joss or damage by fire to the amount of fifteen 
hundred dollars on its one-story frame salt block, and on kettles, 
pumps, steam-pipes and such tools and implements as were used in 
the manufacture of salt, contained therein, situated about forty feet 
from its steam saw-mill at Salisbury, Bay County, Michigan, (said 
plaintiff being the owner and in possession of said property,) and the 
said defendant, in consideration of the said sum of thirty-seven 
dollars and fifty cents, did in said policy of insurance promise and 
agree with the said plaintiff to make good to the said plaintiff all 
such immediate loss or damage by fire, not exceeding in amount the 
said sum of fifteen hundred dollars, on the interest of the plaintiff in 
said property, as should happen to the said property from the second 
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day of April, A. D. 1873, at twelve o’clock, noon, to the second day 
of April, A. D. 1874, at twelve o’clock, noon, the amount of such loss 
or damage to be paid sixty days after due notice and proof of the 
same, according to the terms and conditions of said policy.” 

The court then proceeded to aver that “On the 22d day of June, 
A. D. 1873, the said policy or contract of insurance being then in 
full force, and the plaintiff being then the owner and in possession of 
said property,” the same was burned, whereby “ the plaintiff” suffered 
loss and damage to wit, $30,000, of which the defendant had due no- 
tice and proof, etc., in accordance with the provisions of the policy, 
and that by reason of the premises the defendant, to wit, on the 1st 
day of October, A. D. 1875, at Bay City in said County of Bay, became 
and was indebted to the plaintiff, etc., according to the terms of said 
contract, and in consideration thereof, then and there undertook, and 
faithfully promised to pay to said plaintiff, etc. ; that nevertheless the 
defendant neglects and refuses to pay said plaintiff, etc., to the great 
damage of the plaintiff,” etc. 

No copy of the policy appears to have been given with the declara- 
tion, but it may be well, before alluding to the defense, to notice some 
of its provisions. After describing the property insured as “ their one 
story frame salt block,” ete., and stating that other insurance was per- 
mitted, it went on to say: ‘Loss payable to George C. Smith, of 
Chicago, Illinois, as his interest may appear;” and further on it con- 
tained the following clause : “If the assured is not the sole and uncon- 
ditional owner of the property insured, or (if said property be a build- 
ing or buildings, ) of the land on which said building or buildings stand, 
by a sole unconditional and entire ownership and title, and is not so 
expressed in the written portion of the policy, then and in every such 
case this policy shall be void.” 

The instrument concluded as follows: “This policy is made and 
accepted upon the above express conditions, but shall not be valid 
unless countersigned by the only authorized agent of the Clay Fire 

. and Marine Insurance Company at Chicago. In witness thereof the 
“said Clay Fire and Marine Insurance Company have caused these 
presents to be signed by their president and attested by their secre- 
tary, in the city of Newport and State Kentucky. Wm. Robson 
president; D. Wolf, secretary. Countersigned at Chicago, Illinois, this 
2d day of April, 1873. H. Martin, general agent.” The ownership of 
defendants in error, or their interest, was no otherwise expressed in 
the policy than by the pronoun “their” in the description. 

The insurance company pleaded the general issue to the declara- 
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tion, without any affidavit denying or questioning the execution of the 
policy, but added a notice that they would prove and insist that when 
the policy mentioned in the declaration was issued the plaintiff cor- 
poration was not the entire unconditional and sole owner of the 
property insured; also that the interest of the plaintiff corporation in 
the property was not expressed in the written part of the policy 
whereby the policy was void on delivery; that on or about the Ist of 
April, 1868, the plaintiff corporation, by Charles M. Smith, its presi- 
dent and agent, by writing in his or its name, sold the property de- 
scribed and intended to be insured by the policy in question, to John 
W. Babcock, who went into possession under the contract, and at the 
date of the policy, and when the loss happened, was equitable owner 
and entitled to conveyance and possession ; that the plaintiff corpora- 
tion was fully paid by Babcock for the property, and at the date of 
the policy, and at the time of “the alleged loss, had no interest except 
that of trustee of the naked legal title ; that none of said facts were 
described in the application or expressed in the written part of the 
policy; that the contract of sale was made and executed in the indi- 
vidual name of said Charles M. Smith, but was made by him with the 
knowledge and assent of the plaintiff corporation, and for its benefit; 
that said Babcock paid for the property within the times as written 
or as extended by said Charles M. Smith on behalf of his corporation, 
and that said George C. Smith had full notice of all the facts; and 
further, that said George C. Smith had no insurable interest at the 
date of the policy, or at the time of the loss, and that no proof or state- 
ment of any interest of his in the property, or in the policy, or in the 
money claimed in the policy, has been furnished to the insurance 
company. The plaintiff corporation, at the trial, first produced Mr. 
Rogers as a witness and he testified that he took charge of the plain- 
tiff’s business on the fifth of September, 1872, and at the same time 
took possession of the insured property, and so continued until it was 
-destroyed by fire on the 21st of June, 1873; that he operated the 
property during that interval in the interest of the plaintiff corpora- 
tion, and knew of the insurance, and he identified the policy. ; 

This instrument was then offered in evidence, when the insurance 
company objected on three grounds. First, that the declaration 
counted on a policy made by a corporation formed and existing under 
the laws of Kentucky, and the execution of the policy had not been 
proved. Second, because no proof had been given of authority of 
such company to do business in this State; and third, that the 
policy did not appear to have been made in Bay County, but 
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in Illinois. The court admitted the policy against these objections 
and an exception was taken. It is not important to pass upon these 
objections, but I shall briefly notice them. The law is distinctly set- 
tled against the ground first stated. The Peoria Marine and Fire Ins. 
Co. vs. Perkins, 16 Mich., 380. The People vs. John, 22 Mich., 461. 

The second ground is not explicit, but we suppose the point iu- 
tended was that it was incumbent upon the plaintiff below as a pre- 
liminary to the introduction of the policy to show that the defendant. 
insyrance company, when it assumed to insure the property in ques- 
tion, and took from the assured the money for so doing, was not act- 
ing in plain derogation of our laws, and at the same time committing 
a gross fraud. The statement of the proposition contains its own 
refutation. It was not admissible for the insurance company to insist 
upon a preliminary express showing by its contractor that in insur- 
ing it acted honestly, and where it was lawful for it to act. It was to 
be presumed, and certainly as against itself in the absence of contrary 
proof, that in making the insurance it acted at a place where it would 
be lawful rather than unlawful, and in good rather than in bad faith. 
In saying thus much it is not admitted that the point could be 
maintained upon any reasonable theory, or any proper view of the 
facts, and it is not deemed needful to spend time multiplying reasons 
against it. The third ground of objection is obscure. We can only 
suppose that it was meant to claim that the contract was alleged to 
have been made in Michigan, whilst the instrument offered purported 
to have been made in Illinois, and hence there was a variance. The 
point is extremely technical and does not commend itself to the court. 

Whenever the contract was made, the right to sue upon it was not 
local. That right was transitory. If in fact, as the objection claimed, 
the insurance was effected in Illinois, the contract was liable to be 
sued upon here. But the essence of the objection would seem to be 
found in the terms of the special count of the declaration. It is there 
stated under a videlicet that the contract was made at Bay City, in 
the County of Bay, and a statement of the true place was not insert- 
ed before the videlicet. 

If the latter had been done the entire ground of objection would 
have been wanting. 

As it was, it is most certain that nobody was misled or surprised. 
This is evident from the notice of defendant, and from the whole 
course of the trial, and one rule in regard to declaring on policies 
was intended to get rid of such refinements in this class of cases. 

The ancient doctrine of pleading in regard to venue in transitory 
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causes of action originating abroad was highly artificial, and stuffed 
with fictions. Mustyn vs. Fabrigas, and notes, 1 Smith’s L. C.; Tidd’s 
Prac., 4th ed., 363; 1 Spencer’s Eq. J., 699. 

Without laying down any general rule, I am of opinion that the rul- 
ing of the court upon the point here afforded no cause for complaint. 
The policy having been admitted, proof of loss was made, and evi- 
dence given, from the records of deeds which served to show that the 
legal title of the insured property was in the plaintiff corporation, and 
the case was rested. 3 

The defense then produced John W. Babcock as a witness, who 
identified and proved the written contract of sale mentioned in the 
notice annexed to the plea. He also testified that he went into actual 
possession under the contract on the 3d of April, 1868, and con- 
tinued in possession until about the 4th or 6th of September, 1872 ; 
that he made valuable improvements, and among others built about 
$7,000 worth of docks. . 

The defense then offered the contract in evidence, and along with 
it offered to make proof of the facts stated in the notice of defense as 
to the equitable title of Babcock. The offer was rejected, and, as 
would seem, on the broad ground that the retention of the legal title, 
although Babcock had the complete equitable ‘interest, and was posi- 
tively entitled to have the legal title transferred to him, was sufficient, 
and that the right ascribed to Babcock would not be any matter of 
defense in view of the terms of the policy. 

After this rejection the insurance company sought to defend by show- 
ing that when it insured, and when the loss happened, it had not 
complied with our laws, prescribing the terms on which agents of 
foreign companies may act here, and this was refused. The defense, 
in a request to charge, also insisted that as by the terms of the policy 
any loss occurring was made payable to George C. Smith, as his 
interest might appear, and as the suit was prosecuted for his use and 
benefit, no recovery could be had without proof of some legal or equit- 
able interest by him in the property insured at the time of the loss. 
Although the two latter points are not material to the disposal of the 
case it may be expedient to notice them briefly, because. they may be 
agitated hereafter. 

In regard to the first of these it is sufficient to say, without looking 
further or seeking other grounds, that the contract of insurance here 
purported to have been made in another State, and that the defense 
explicitly assumed such to be the fact. The contract was personal 
and not real, and, although it had relation in a certain sense to realty, 
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it was not operative upon the estate, but merely as an agreement to 
pay money in case the erections or other property specified should be 
damaged by fire. The circumstance that the liability to pay was, 
made to depend upon an event to real property here, did not make 
the contract a Michigan contract, or in any legal sense make this 
State the place of performance by the insurance company, and the 
further circumstance that the contractee was a Michigan corporation 
did not impress upon the contract the quality of locality so as to cause 
our laws in regard to business done here by agents of foreign com- 
panies to affect it in point of law. 

The statute does not assume to forbid the sealing of contracts of in- 
surance abroad upon property here, nor does it assume to invalidate 
such agreements. What it enacts is, that “it shall not be lawful for 
any person or persons to act within this State as agent or otherwise in 
prosecuting or receiving applications for insurance, or in any manner 
to aid in transacting the business of fire or marine insurance for any 
company, association or individual, not incorporated in this State with- 
out,” ete. § 1683, C. L. Another provision provides for punishing by 
fine any person violating this law. § 1689, C. L. The law applies to 
operations within the State, and against the representatives of, foreign 
incorporated and unincorporated interests, and of domestic unincor- 
porated ones. The defense suggested, attempted on the ground sug- 
gested by the offer of proof, is a very ungracious one, and it is more 
than questionable whether it could have prevailed, even if the contract 
had appeared to be a Michigan contract. Without assuming to decide 
the point, and without touching upon the possibility of shutting out 
the defense as an attempt by the insurance company to take advan- 
tage of their own misconduct, it lies in our way to remark that there 
is much room for claiming that our statute was not intended to make 
void at the election of insurers, and does not make void at their elec- 
tion, such insurances as they may effect here without having complied 
with the regulations in question. 

The point raised by a request to charge as before mentioned is not 
well taken. .The proof was silent as to any right or interest in any 
one but the plaintiff. 

It is not very plain what object the pleader had in introducing the 
expression, “for the use and benefit of George C. Smith, into the 
declaration. It appears only in the commencement, and then only as 
an adjunct to the description of the plaintiff. No assignment is set 
forth, and there is no allusion in the body of the declaration to any 
other interest or title than such as the plaintiff held. On the contrary, 
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the whole declaration was constructed on the theory that the corpora- 
tion plaintiff possessed the entire interest, and was exclusively entitled. 
As matter of pleading the epithet in question would seem to have no 
“force whatever. It might possibly be contended that in point of fact, 
as between the plaintiff and Smith, the latter was entitled, by some 
arrangement short of an assignment, to the benefit of what might be 
recovered, and that this phrase was intended as notice on the face of 
the record, to the insurance company, that the suit was for his benefit, 
so as to preclude any collateral dealing between the two corporations 
to his prejudice. Be this however as it may, the two companies were 
the litigants upon the record, and the expression in question was not 
of force to make the issue different from what it would have been if 
the phrase had been left out. 

The occurrence in the policy of the direction to pay to George C. 
Smith, as his interest might appear, did not necessitate proof of any 
interest by him in the insured property. The insurance was not 
made with him, but with the Salt and Lumber Company. They paid 
the consideration and were the promisee. The expression in the 
policy in regard to paying to Smith as his interest might appear 
seems to, have been chosen as a mode of appointing that payment 
should be made by the insurance company to him to the extent of 
some claim he had, or was expected to have, against the assured. 
Bates vs. Equitable Ins. Co., 10 Wall., 33. Whatever might be paid 
to him consistently and in accordance with his claim against the as- 
sured which this appointment contemplated, would be a payment to 
the assured. 

No interest of Smith appears to have been contemplated as the sub- 
ject of insurance, and no interest by him in the property insured was 
made a condition of the right of the assured to assert a remedy on the 
policy. His chance and the right of the assured were not intended 
to depend upon his having an insurable interest in the property, but 
upon the requisite ownership of the assured. 

We come now to the offer of the defense to prove that Babcock 
held the entire equitable estate and interest, and the right to be im- 
mediately invested with the legal title, and that this bare legal title 
then due to Babcock was the only badge of ownership which the as- 
sured possessed. 

As the offer was refused, we must consider the case as though the 
fact proposed to be shown had been established; and it must borne 
in mind that the question is not whether the Salt and Lumber Com- 
pany, as lawful possessor for the time being of the bare legal title, 
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had a scintilla of insurable interest, but it is whether the claim which 
insisted that it should be stated in the policy, if the fact were so, that 
the assured was not the sole and unconditional owner by a sole un- 
conditional and entire ownership and title, was satisfied by the facts 
as we must assume them to have been under the offer of proof and 
the statement in the policy that the property was “ their” property. 

If it was not, then the policy by its own terms was made ineffectual, 
and the plaintiff corporation was not entitled to recover. 

After much consideration I am unable to concur with the Circuit 
Court upon this point. No reasonable interpretation of the policy 
has been intimated, or has suggested itself, which will harmonize the 
requirements of the policy, the statement as to ownership in the 
clause describing the property and the condition of things contemplat- 
ed by the offer of proof. ; 

The express statement in regard to ownership was not, when viewe:t 
in connection with the subsequent clause, a correct statement. It gave 
no intimationof any outstanding right in Babcock, or in anybody else. 
It conveyed no other idea than that of complete and exclusive owner- 
ship by the Salt and Lumber Company. There was no qualification 
whatever. 

The matter will appear in the clearest light by reading the state- 
ment in the beginning of the policy, that the property was “their” 
property, in connection with the clause before quoted, requiring it to 
be stated, if true, that it was not their property by entire ownership 
and title, etc. When thus examined the policy will be seen to import 
that the Salt and Lumber Company was not merely owner, but own- 
er by, a sole unconditional and entire ownership and title. ; 

At this very time, however, as must be concedéd for the purpose of 
the question, Babcock’s right was in every way so ample and com- 
plete that a statement in the policy that the property belonged to 
him would have been warranted. Certainly it cannot be claimed that 
a party holds by a sole unconditional and entire ownership and title, 
when in truth another at the same time has so complete a right and 
interest that he may be rightly considered owner. 

The point appears too clear to justify elaborate discussion. Among 
a number of cases having some bearing, only two will be noticed. 

The first is the Columbian Insurance Co. vs. Lawrence, in 2 Pet., 
25. The question arose there upon the offer of insurance by the ap- 
plicants, the policy having followed it. The property was mentioned 
as “belonging to Lawrence & Poindexter.” 

It was in fact occupied by, them, but they held one half of one third 
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under a lease for three lives renewable forever, and one half of the 
other two thirds as mortgagees, and the other moiety under a contract 
of purchase which had not been complied with. The court, by Chief 
Justice Marshall, said: “ The offer describes the property as belonging 
to Lawrence & Poindexter, and states it afterward to be the stone 
mill. It contains no qualifying terms which should lead the mind to 
suspect that the title was not complete and absolute,” and he after- 
ward adds, “the assured, then, have not proved such an interest as is 
described in the original offer of insurance.” 

The other case is Hough vs. City Fire Insurance Company, in 29 
Conn., 10. 

There the applicant, Samuel H. Hough, described the property as 
“his dwelling-house,” and it was likewise so described in the policy.’ 

The policy contained the following condition: “If the interest in 
the property to be insured is not absolute, it must be so represented 
to the company, and expressed in the policy in writing, otherwise the 
insurance shall be void.” It appeared at the trial that Hough’s own- 
ership was similar to that claimed for Babcock in the case at bar. 
The legal! title was in another, with whom Hough had made a part 
contract to purchase for a fixed price. He had agreed absolutely to 
pay, had paid part, had entered as purchaser and made valuable im- 
provements. : 

The court were of opinion that as he had a right to the property, 
and the power by law to enforce that right, it might properly be de- 
nominated his. 

Among other observations the court said : ‘‘ The evidence conduced 
to prove that the plaintiff’s interest in that property was an abgolute 
interest. That is an absolute interest in property, which is so com- 
pletely vested in the individual that he can by no contingency be de- 
prived of it without his own consent; and by this contract with Eli- 
akim Hough, and its part performance, the plaintiff had acquired a 
right to the whole property, of which he could not be deprived with- 
out hisown consent. So, too, he is the owner of such absolute interest 
who must necessarily sustain the loss if the ‘property is destroyed.” 

If Hough, as held in this case, had an absolute interest, and was so 
far owner that the property could rightfully be described as his pro- 
perty in an application for insurance, and in a policy, most clearly 
Babcock, if in the position contemplated by the offer of proof, held an 
absolute interest, and was in a situation which would have justified 
describing him as owner in the policy in suit, and the Salt and 
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Lumber Company was not at the same time holding by a sole un- 

conditional and entire ownership and title. 

The view taken disposes of the case, and renders a new trial neces- 
sary. The judgment should be reversed with costs, and a new trial 
awarded. 

CaMpBELL and Cootey, JJ., concur. 


SUPREME COURT OF IOWA. 


June Term, 1875. 


Appeal from Scott Circuit Court. 


ROYAL INS. CO., OF LIVERPOOL, Appellant, 


DS. 


L. S. DAVIES, Apm’r or J. Davizs, Appellee. 


An agent and his surety bound themselves, their heirs, executors, and administra- 
tors, jointly and severally, the condition being that the agent should promptly 
pay his balances during the time he officiated as agent. 


Held, that the heirs and legal representatives of the surety were bound for de- 
ficiencies in the agent’s accounts occurring during his agency after the death of 
the bondsman. 


Judgment reversed. 


The plaintiff’s petition states that on or about January 26th, 1872, 
W. F. Kidder, as principal, and John L. Davies, as surety, executed 
and delivered to the plaintiff their bond as follows : 


“Know all men by these presents, that I, William F. Kidder, of 
the town of Davenport, county of Scott, State of Iowa, as principal 
and John L. Davies, of the town of Davenport, county of Scott, State 
of Iowa, as surety are held and firmly bound unto the Royal Insur- 
ance Company, of Liverpool, a corporation authorized by act of Parlia- 
ment and located at Liverpool, England, in the sum of one thousand 
dollars, to be paid unto the said company, their certain attorneys or 
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assignees, to which payment, well and truly to be made, we jointly and 
severally, bind ourselves, our heirs, executors and administrators, 
jointly and severally by these presents. 

“Sealed with our seals and subscribed at Davenport, Iowa, this 26th 
day of January, 1872 

“The conditions of this obligation are such, that whereas the above 
named W. F. Kidder has been appointed by the aforesaid company, 
their agent for the city of Davenport, county of Scott, and State of 
Iowa, during the pleasure of the manager and attorney thereof, by 
reason whereof and as such agent he will receive into his hands and 
possession divers sums of money, policies, chattels and other effects, 
the property of said company, and is bound to keep true and accur- 
ate accounts of said property and of receipts and disbursements, and 
to deliver, account for, and pay over the same when demanded and 
directed according to the instructions of the directors of said com- 
pany ; 

“ Now, therefore, if the said W. F. Kidder shall promptly pay to the 
said company the amounts received from time to time, and shall well 
and truly perform all and singular the duties as agent of said com- 
pany as directed, according to the provisions of the charter, by-laws, 
rules and regulations of said company now existing, or which may be 
adopted by said company, for and during the time he officiates as said 
agent, and shall deliver all the property which he may receive and 
hold as said agent, to his successor in office, or to such other person 
as the said company or its authorized officers may direct, then this 
obligation shall be null and void, otherwise remain in full force and 
virtue. W. F. Kidder, John L. Davies. 

Signed, sealed and delivered in presence of H. Goodrich.” 


It is further alleged that Kidder was duly appointed agent of plain- 
tiff, January 26th, 1872, and continued to act until his death, December 
19, 1872; that at the time of his death he was indebted to the plaintiff 
in the sum of $219.58, for premiums collected by him in October, 
1872, and that plaintiff had expended $11.50 in an effort to collect 
said sum from the estate of said Kidder. 

The defendant answered admitting substantially the allegations of 
the petition, and alleges as an affirmative defense thereto, that John 
L. Davies, the surety, died on the 23d day of April, 1872 ; that there- 
by his estate was discharged from any further liability on said bond, 
and that up to the time of his decease the conditions of said bond had 
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not been broken, but that the breaches thereof alleged in the petition 
happened after the death of said Davies. 

To this answer the plaintiff demurred, which being overruled and 
plaintiff standing thereon, judgment was rendered for defendant. 
Plaintiff appeals. 


Brown, Campsett & Govtp, for Appellant. 
Davivson & Lane, for Appellee. 


Miter, C. J. 

The question presented in the record is whether the death of Davies, 
the surety, in the bond, operated in law as a discharge of his estate 
from ljability for the default of the principal, happening after the 

death of the surety ; in other words, the death of the surety operated 
- to terminate the obligation assumed by him when he executed the 
bond on his part. It is not claimed on the part of the defendant that 
the liability of the surety, or his obligation as such, was terminated 
by reason of any act or omission of the plaintiff, but it is claimed that 
the obligation of the surety ceased and the bond became defunct, as 
to every act done after the death of the surety, by reason of such death 
alone. By the terms of the bond the surety, Davies, bound himself, 
his “‘ heirs, executors and administrators” as surety for his principal, 
Kidder. This language shows. no intention to limit the liability to 
the lifetime of the surety; on the contrary, it imports that the liability 
shall continue after his death and bind his heirs and personal repre- 
sentatives. This intention is further manifested by the subsequent 
language of the bond in defining more particularly the obligation as- 
sumed by the obligors therein. It is, that, “if the said W. F. Kidder 
shall promptly pay to said company the amounts received from time 
to time, and shall wel! and truly perform all and singular the duties 
as agent of said company, as directed, according to the provisions of 
the charter, by-laws, rules and regulations of said company now exist- 
ing, or which may be adopted by said company, for and during the 
time he officiates as said agent * * * then this obligation shall be null 
and void, otherwise, remain in full force and virtue.” The. language 
clearly shows that the obligation of the sureties to the bond was to 
continue for and during the time Kidder, the principal, should offi- 
ciate as agent of the company. Of course the death of Kidder would 
terminate the obligation of the sureties, for thereby the agency of 
Kidder would terminate. The term’ of the bond continue the liabili- 
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ty of the sureties as long as Kidder should act as agent of the com- 
pany, and this liability, likewise by the terms of the bond, extends to 
the heirs and legal representatives of the sureties. They are bound 
by as clear and unmistakable language as that which binds the sureties 
personally. Instead of there being any intent manifested to limit the 
obligation of the sureties to the terms of their respective lives, it is 
clearly shown that it was intended the obligation should extend to 
and bind the heirs and personal representatives of the sureties, and 
that binding force of the bond, and the sureties’ liability should con- 
tinue as long as Kidder should act as the agent of the company. 

No case exactly in point has been cited by appellant, and no author- 
ty whatever is cited by appellee. We are clear, however, that upon 
the general principles regulating contracts, and the terms of the bond 
in this case, the death of the surety, Davies, did not terminate the 
binding force of the bond upon his heirs and legal repres-ntative? for 
the failure of Kidder, while he was the agent of the plaintiff, to pay over 
money coming into his hands as such agent. The case of Gordon vs. 
Calvert, 4 Russ., 581, cited by appellant, supports the view we have 
here taken. 

The court erred in overruling the plaintiff’s demurrer to the an- 
swer. 

Reversed. 
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SUPREME COURT, OF PENNSYLVANIA. 


Error to Common Pleas of Luzerne Co. 


AMERICAN LIFE INS. AND TRUST CO. 
vs. 


ROSENAGLE AND WIFE.* 


. Where a deposition is taken in a foreign country, evidence derived from letters 
not produced by the witness is competent, if the non-production is reasonably 
accounted for. 

. The evidence of the custodian of church records in Baden, as to the manner of 
keeping the same, is. competent evidence of authenticity, and so is an abstract 
of pedigree taken therefrom and proved by the oath of such officer. 

. In questions of pedigree and identity, the testimony of relations is competent. 


H. M. Hoyr and Isaac Haztenvrst, for Plaintiff. 
J. Srantey Woopwarp & M. Assorr, for Defendant. 


Woopwarp, J. 


The first error assigned in this record is based on the rejection of 
that part of the deposition of Francis Joseph Debold, in which he 
said: ‘ By the letters which Rosenagle and wife addressed to me 
from Scranton, I came to know that she (Mrs. Maria Katherine 
Kring) died in the said town. Rosenagle and his wife did write to 
me many times, but I have not now their letters.” The decision of 
the court below was apparently controlled by the rule stated in 1 
Greenl. Ev., § 88, that “if a witness, being examined in a foreign 
country upon interrogations sent out with a commission for that pur- 
pose, in one of his answers states the contents of a letter not pro- 
duced, that part of the deposition will be suppressed, notwithstand- 
ing, he being out of the jurisdiction, there may be no means of com- 
pelling him to produce the letter.” The authority for the text in 


* Opinion May 10, 1875. From the Philadelphia Legal Intelligencer. 
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Greenleaf was the case of Steinkeller vs. Newton, 9 Carr. & P., 313.. 
In rejecting the statement of the witness, Tindall, C. J., said: “I 
think it would be a most inconvenient and a mo&t dangerous rule to 
hold, that it should rest in the option of the party examined, whether 
he will produce the document or not. We have no power to compel 
the witness to give any evidence at all, but if he does give an an- 
swer, that answer must be taken in relation to the rules of our law 
on the subject of evidence.” It is to be observed that in that case 
no explanation whatever was given of the absence of the paper. Here, 
the witness said he had not preserved the letters of which he spoke— 
in his own words, he had “not now their letters.” The defendants 
below were resisting a recovery on a policy of insurance on the life of 
Maria Katharine Kring, which it was alleged had been obtained by 
false and fraudulent representations by the plaintiffs. The immedi- 
ate question related to the identity of Mrs. Kring, who had been re- 
presented in the application as having been born in 1807, and who 
was alleged by the defendants to have been born in 1798. The actual 
date of her birth was offered to be shown by other proof, and the es- 
tablishment of the identity of the Maria Katharine Hermann who 
was born in the parish of Odenheim on the 17th of October, 1798, 
with the Maria Katharine Kring, who died in Scranton on the 19th 
of April, 1867, was of vital importance to the defense. The fact stat- 
ed was one which the witness had learned through a correspondence 
with his cousin Mary Ann Rosenagle, ind her husband, who were the 
plaintifis. No question was made as to the authenticity of the letters. 
The witness had personally known both Mrs. Rosenagle and Mrs. 
Kring. The stringency of the rule requiring search for documents 
and proof of their loss, in order to make parole evidence of their con- 
tents admissible, is proportioned always to the character and value of 
the documents themselves. These letters were between relatives, and 
do not appear to have had any such obvious importance as to require 
care for their preservation. Slight proof of loss, therefore, was suffi- 
cient. This principle -has uniformly been applied, where documents 
which from their very nature would have transitory interest have 
been in question. In the United States vs. Doebler, 1 Bald., 519, on 
the trial of an indictment for forging and delivering bank notes, after 
proof of the fact of forging a large quantity, and the delivery of one 
note, it was held that parol evidence of the contents of a letter from 
the defendant to an accomplice on the subject of counterfeit notes, 
for which the accomplice could not account, and had not searched, 
but believed to be lost, was admitted. The principle extends to docu- 
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ments of more grave signiticance, if it appears, when the witness is 
examined, that no rational motive for keeping them existed. A deposi- 
tion will not be rejected became the witness speaks of papers not pro- 
duced, if it appears that the papers are such as would not probably 
be preserved for so great a length of time as had elapsed when the 
testimony was taken, or are not in the possession or power of the wit- 
ness or the party offering the deposition: Tilghman’s Executors vs. 
Fisher, 9 Watts, 441. The principle is especially applicable to the 
contents of family letters proved by a witness in a foreign country. 
The evidence should have been admitted. 

The court rejected that part of the deposition of Alexander Bauer, 
in which he said the church records at Odenheim, as well as in the 
whole of the Grand Duchy of Baden, “are now kept by authority of 
the Badish common law, established since the year 1810, and enacted 
by the Grand Duke then being, and of the edict of the 29th of May, 
1811. Before this tyne they were kept according to the laws of the 
country then established.” This ruling is the ground of the second 
error alleged. Mrs. Kring was born before 1810, and as the tran- 
script called Exhibit No. 2, which the defendants offered, contained 
no entry later than 1805, the significant portion of the rejected para- 
graph was the last sentence. Why was not the sworn statement 
that these records, showing the births, baptisms, marriages and deaths 
of the parish, had been kept before the year 1810, “ according to the 
laws of the country then established,” admissible? The witness said 
he was the Catholic dean and parson at Odenheim, that “these records 
have already existed many centuries, and each parson receives the 
church books from his predecessor, which altogether form one con- 
tinued series ;” and that he was the proper keeper and custodian of 
the records. The law of a foreign country ona given subject may 
be proved by any person, who, though not a lawyer, or not having 
filled any public office, is or has been in a position to render it proba- 
ble that he would make himself acquainted with it: Vanderdunk vs. 
Thelluson, 8 Q. B., 812. Here the witness was the custodian of 
records which had existed for centuries, and which he swore had 
been kept in accordance with the laws in force when the entries were 
made. It was his duty to know, and he testified that he did know, 
the law relating to the records in his charge. His knowledge was just 
that which the responsible head of a public office would be assumed 
to have of the law which had controlled the past operations of his 
department ; just that which would be imputed to a surveyor-general 
in the year 1875 of the law that governed the land office in the year 
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1800. His position and the facts to which he testified made the reject- 
ed evidence competent. 

The third error assigned consisted in the striking out, on demurrer, 
of the transcript made by Parson Bauer from the parish records, 
showing the dates of the births of Mrs. Kring and her brothers and 
sisters, children of Joseph and Elizabeth Hermann. This should have 
gone tothe jury. It is manifestly a tabulation of several entries, but 
the witness had sworn that he had extracted the details from the 
records. It was evidence entirely aside from the meaningless certifi- 
cate signed “Fischer vde Scheider,” at the end. If its competency 
depended upon that, a literal exemplification of each entry would 
have been requisite ; but it depended on the oath of the witness that 
he had-copied the entries in the transcript. ‘ Where the proof is by 
a copy, an examined copy duly made and sworn to by any competent 
witness is always admissible.” 1 Gr. Ev., § 485. That the facts em- 
bodied in the transcript were competent, is lear from the cases of 
which Hyam vs. Edwards, 1 Dall., 2, and Kingston vs. Lesley, 10 S. 
& R. 383, are representative. 

The error specified in the fourth assignment was the rejection from 
the deposition of Francis Joseph Debold, of his statement of the birth 
of his uncles and aunts, with the exception of that of his aunt Mrs. 
Kring. The purpose of the defendants was to show that the facts re- 
lating to his uncles and aunts, as stated by the witness, were identical 
with the facts relating to the children of Joseph und Elizabeth Her- 
mann, as stated by Parson Bauer, the testimony of each fixing the 17th 
of October, 1798, as the date of the birth of Maria Katharine Hermann 
(Mrs. Kring). The question was one of identity, and it was sought to 
establish this by proof of Mrs. Kring’s pedigree. The term pedigree 
includes not only descent and relationship, but also the facts of birth, 
marriage and death, and the times when these events happened. 
These facts may be established by general repute in the family, proved 
by a surviving member of it, in all cases where they occur incidental- 
ly and in relation to pedigree. 1 Greenleaf’s Evid., §§ 103, 104. For 
the purposes of this case this evidence was legitimate. 

What is called in the record the “exemplification of the common 
and statute laws of Baden,” was properly rejected, The instrument 
declared “that the sections of the common and statute laws of the 
Grand Duchy of Baden, and of the statute of the Grand Duke, passed 
on the 29th of May, 1811, contained in the above extracts, agree 
verbally with the copies of these laws as they are recognized by the 
courts.” The extracts themselves are not on the paper books. At the 
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foot of the paper are the words: “The Circuit and Supreme Court 
of the Grand Duchy, section of the Common Pleas. Berger.” And 
the seal of the court is affixed. Another indorsement follows in this 
form: “I certify the above document. Carlsruhe, October 31st 
1868. Ministerium of the Exterior, Grand Duchy of Baden. Bortch. 
Yost.” The seal of the Secretary of Foreign Affairs is added to 
this remarkable paper. And then the United States Consul certifies 
that Mr. Leopold Yost, whose name is subscribed to the paper an- 
nexed, is chief clerk of the Department of Foreign Affairs for the 
Grand Duchy of Laden, duly commissioned to execute such acts, and 
that his signature is genuine. This answers to fix the status of 
Mr. Yost, but it does not help to explain the authority of “ Berger,” 
nor what the document which he signed was certified by Yost to be. 
The exemplification proves nothing, except certain peculiarities of 
official form. The fifth assigument of error is unfounded. 

The sixth specification relates to a mere casual detail of the trial, 
which can have no future significance and requires no remark. 

Judgment reversed, and a venire facias de novo awarded, 





CASES DECIDED IN THE LOWER COURTS. 


SURVEY AND DESCRIPTION.—WARRANTY. 


Supreme Court of New York.—First Department.—General Term, 
May, 1875. 


JOHN STEWARD, Respondent, 
vs. 
PHENIX FIRE INS. CO., OF BROOKLYN, Appellant. 


Plaintiff ~pplied for insurance to the People’s Ins. Co., and for that purpose a 
survey was presented and filed in the office of that company. The People’s 
procured a policy for a portion of the insurance in the Phenix, which con- 
tained a condition that when a policy is issued upon a survey and description, 
they shall be deemed a part of the policy, and a warranty on the part of the 
insured, and a further clause that it was made and accepted in reference to the 
terms and conditions annexed, which were to be resorted to to explain the rights 
and obligations of the parties. 


Held, that the reference to the survey was not merely for the purpose of securing 
a definite description, but the insurance was based upon the survey. 


This appeal is from a judgment recovered on the verdict of a jury. 


Auvin C. Braptey, for Appellant. 
Waxvo Hurcutns, for Respondent. 


a 
Daniets, J. 


The verdict on which the judgment appealed from was entered was 
directed by the court for the sum unpaid on a policy of insurance 
issued by the defendant to the plaintiff, on his flouring mills, situated 
at Mackford, in Marquette County, Wisconsin. It appears that he 
applied for insurance in the “ People’s Insurance Company,” of New 
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York, and for that purpose a survey was presented to and filed with 
the company. It did not issue the insurance applied for itself, but 
took $2,000 of the amount, and procured a policy for the same amount 
from the defendant, and another for a like amount from a third com- 
pany ; but all the policies were accepted and received by the plaintiff. 
That which was issued by the defendant contained the statement that 
it insured the plaintiff against loss or damage by fire to the amount 
of $2,000, on his four-story stone building, 30 by 60 feet, shingle 
roof, and on fixed and movable machinery therein, occupied as a 
flouring mill, situated at Mackford, Marquette County, Wisconsin, and 
known as the Mackford Mills, per survey No. 18,611, filed in the office 
of the People’s Insurance Company, N. Y. By the thirteenth con- 
dition of insurance attached to the policy, it was declared that “ when 
a policy is made and issued upon a survey and a description of cer- 
tain property, such a survey and description shall be taken and 
deemed to be part and portion of such policy, and warranty on the 
“part of the assured ;” and the policy contained the clause, that it 
was made and accepted “in reference to the terms and conditions 
hereto annexed, which are to be used and resorted to in order to ex- 
plain the rights and obligations of the parties hereto, in all cases not 
herein otherwise specially provided for.” The survey referred to in 
the policy was produced upon the trial, and the defendant’s counsel 
proposed to prove that it was taken by a person connected with the 
People’s Insurance Company of New York, and by him shown to the 
secretary of the defendant, who was requested to issue a policy upon 
it, and that pursuant to that request the policy was made out and is- 
sued, and that it was done on that survey only. It was conceded 
that it was not expected to connect the plaintiff with the statement, 
and thereupon the court rejected the evidence, and the defendant’s 
counsel excepted. The survey referred to in the policy was then 
offered in evidence by the defendant’s counsel and excluded by 
the court, and to the decision so made the defendant’s counsel ex- 
cepted. 

The survey seems to have been excluded upon the construction that 
the. reference was made to it in the policy only for the purpose of se- 
curing a definite description of the property insured ; but as-the 
preceding part of the policy contained a complete description of the 
property before any reference to the survey was made, that construc- 
tion cannot be sustained. The clause in the policy required a broader 
construction in order to secure the effect for it which the ordinary 
import of the words made use of indicated to be intended by it, and 
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that was, that the defendant insured the plaintiff against loss by fire 
to the property described per survey No 18,611, filed in the office of 
the People’s Insurance Company, N Y.—not merely that it was as 
described in that survey, but that the insurance was based upon it, 
and that construction is confirmed by the condition referred to, which 
made the survey a part of the policy and a warranty of the truth of 
its statements, 

The case in this respect does not appear to-be capable of any sub- 
stantial distinction from that of Leroy vs. Market Ins. Co., 39 N. Y., 
90, where it was held that a similar reference and condition rendered 
the survey a part of the policy, and that principle was re-affirmed in 
the same case on another occasion by the same court. 45 N. Y., 80. 
See also Ripley vs. AXtna Ins. Co., 20 N. Y., 186. 

The case of Clinton vs. Hope Ins. Co., 45 N. Y., 454, is relied upon 
in favor of the plaintiff as an authority establishing a different prin- 
ciple ; but it does not conflict with the other cases referred to upon 
this subject, for although the policy which was there under consider- 
ation mentioned the survey of the property as being on file in the 
office of its agent at Utica, the condition declaring the survey to be a 
part of the policy, described the one it referred to as being on file in 
the office of company, and that was at Providence, in Rhode Island. 
No survey was on file in that office, and consequently none was made 
a part of the policy. 

The present case affords no such avenue for escape from the con- 

- struction already indicated. The policy and its conditions form but 
one instrument or contract, and by it the intention was clearly shown 
that the survey on file in the office of the People’s Insurance Com- 
pany should form a portion of the agreement made for the insurance 
of the plaintiff’s property, and that was entirely consistent with the 
object and design of the plaintiff in making the survey itself. For 
apparently it was supplied and furnished as a basis of insurance to 
the amount of $6,000, and it was used to accomplish that object, not 
precisely as it was expected to be, by a policy for the entire amount 
from the People’s Insurance Company, but by three aggregating that 
amount, issued on the faith of the statements contained in the survey. 
Andy the acceptance of the policies the plaintiff ratified the depar- 
ture so made from the original plan of insurance. * 

It was error to exclude the evidence and survey offered by the de- 
fendant, and for that the judgment should be reversed and a new trial 
ordered, with costs to abide the event. 
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SUICIDE.—FORFEITURE OF POLICY. ' 


Common Pleas of Crawford County, Pennsylvania. 


EMILY L. STRATTON 
vs. 


NORTH AMERICAN MUTUAL LIFE INS. CO. 


The policy provided that if the insnred died by his own hand it should be void. 


Held, that if he committed suicide knowing and intending the physical effect and 
result of the act by which he died, the policy is forteited and void. 


Action of debt on a policy of insurance taken out by Edwin W. 
Stratton, for the benefit of his wife, to which the defendant pleaded 
payment, with leave, ete. 

The policy was for $5,000, and dated May 5th, 1870, and renewed 
annually till May 5th, 1873, and it was proved that Stratton died by 
his own hand Novy. 30th, 1873, by cutting his throat with a razor. 
Evidence was also given tending to show that he had seriously and 
permanently injured his health and induced delirium tremens by the 
use of intoxicating drinks. And one instance of delirium tremens 
was proved by his attending physicians, and another instance when 
he was very nearly in that state. He was ill some time before his 
death, and there was evidence that his brain was somewhat affected, 
that he had pain in the side of his head, a drumming in the ear, full 
pulse, tongue brown, and occasional hallucinations, such as hearing 
the voices of absent persons, and yet he conversed naturally. 


Cuester & Cuurcn, for Plaintiff. 
— McCoy, for Defendant. 


Lowrir, J. 


Gentlemen : By the plea of payment the defendant admits the con- 
tract, and its regular renewals, and the death of Stratton, and the 
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proof of loss ; and under it they undertake to show that their duty to 
him has in some way been discharged, and especially'that it was so 
by his breach of the duties required of him in the policy, to wit: 
That if he should become so far intemperate as seriously and perma- 
nently to injure his health, or induce delirium tremens, or should die 
by his own hand, then the policy should be void. 

By the very terms of the contract, therefore, the duty of the de- 
fendant to the plaintiff was to be at an end on the happening of either 
of these events. There was no other relation between the parties 
than that which is defined by the contract, and therefore we have no 
other law to judge them by than the contract properly interpreted. 
The evidence gives that to you as the rule, and the only rule by which 
you are to judge them, and you are sworn to judge their acts accord- 
ing to it ; and both honesty and self respect require us to respect 
that rule and to admit no other in deciding upon the effect of their 
acts in relation to each other. Let no insidious tendency to refine- 
ment of interpretation, to which many active minds are prone, tempt 
you to depart from the reasonable common sense of the contract, 
for you have no authority to judge the parties by your own disposi- 
tion, or by a rule which-you would think right, but only by the one by 
which they have agreed to be bound, and as they must reasonably be 
supposed to have intended it. 

Surely we all know the meaning of the expression, “died by his 
own hand.” And surely common sense says that a man who gets 
his life insured is not insured for his own benefit against his own in- 
tentional act of self destruction, however it might be if another 
should have it insured, or if he should have it insured for the benefit 
of another. And surely the common law puts this interpretation 
on other contracts when it says that no man shall take any profit out 
of his own wrongful act, and that a policy on a house or a ship is 
forfeited when the loss is caused by the wrongful and intentional act 
of the insured. And, with this expression in the policy, it is plain 
that if Stratton committed suicide knowing and intending the phy- 
sical effect. and result of the act by which he died, the policy is for- 
feited and void, and the plaintiff cannot recover. 

No doubt there are cases in which such contracts require a very 
careful interpretation in order to save them from being changed or 
forfeited by a too literal reading of them. For a man literally dies 
by his own hand and in a very usual way, when he occasions his 
own death by an incautious or unskillful handling of deadly weapons, 
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or implements involving great mechanical or chemical power, or in 
trying experiments in the investigation of science. 

But life insurances are usually intended to protect against all the 
natural risks of every occupation, except those arising from acts for- 
bidden by law, and such as are spezially excluded in the policy. Un- 
der this principle of interpretation, no act is called accidental if it be 
an intentional act of the owner of the thing insured, ‘or if it be for- 
bidden by law, unless it be excused by some superior necessity, or 
in the common case of the sacrifice of tackle or cargo on a ship, for 
the sake of what may be saved thereby. In this case Stratton has 
no such excuse for turning a really willful act of his own into a mere 
accidental one. 

Now turn to the other conditions of the contract. He cannot hold 
his policy if he become so intemperate as to injure his health or in- 
duce delirium tremens. No one can suppose that an intemperate 
life is as worthy of insurance as that of a temperate man, or that in- 
surers would fail to classify men according to this difference of char- 
acter. 

They think such conditions important and put them into their 
contracts, even though we may put a low estimate on their import- 
ance. But how can any of us differ about their importance ? When 


we see the habit of intemperance started in a man, and the public 
symptoms of it growing more and more marked, and the shame of it 
becoming gradually blunted, especially among associates in the vice,. 


and those who made common cause among themselves against all 
who invade their rights by warning them of their danger ; then the 
course of events carries its own warnings with it. 

Blue Mondays multiply ; catarrhs, dizziness of head, bilious affec- 
tions, nervous irritability, and other ailments hurry on and waste 
much of their time and substance. Perhaps they become alarmed, 
yet without confessing to others their danger ; because they knew not 
yet the power of a vicious habit, and are yet too proud to admit 
their humiliation and to accept wisdom from their friends. 

They see what their habits are leading to, and warnings crowd 
upon them, and they stop, it may be, a few days or weeks, with re- 
peated and most earnest resolutions of reform ; but their resolutions 
break down, because long subjection to a vicious habit has deprived 
the will of its power. Each of such men sees his health, and skill, and 
respectability wasting away. His wife withering away under a sense 
of her own loss of social standing by her participation in his fate 
and of the unknown disgrace and scorn that awaits the children of a 
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drunken father ; and the declining years of parents are deprived of 
the crown of rejoicing which comes from worthy descendants. But 
all this does not cure him. The good that he would, he does not ; 
but the evil that he would that he does. 

Here is insanity, but not an irresponsible insanity. He coniesses, 
deplores, weeps over bis sins, humbles himself that others may lift 
him up. But who can do this? The best the law can do for such a 
one is, perhaps, hopeless, because too late. It can withdraw from 
him the means of following his vicious course, by putting hi under 
guardians, but this is usually very ineffectual. As against the in- 
surers there can be no excuse for Stratton for bringing himself into 
the state in which we find him. If he did seriously and permanently 
injure his health by intemperance, or did by intemperance induce de- 
lirium tremens, if he did either, the policy is forfeited and plaintiff 
cannot recover. 

Verdict for defendant. 





